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Tue evils of the various exclusionary rules depend on, and vary 
in proportion to, the necessity and value of the excluded testi- 
mony. In the preceding number an examination of some of 
the rules of exclusion has been made, but a more important, 
and if more important a more objectionable case of exclusion, 
calls for examination. ‘The law of England,’ . . . to avoid 
all temptation to perjury, lays it down as an INVARIABLE’ rule 
that, nemo testis esse debet in propria causa.’* The propriety 
of this rule we now propose to examine, for however injurious 
are the other rules of exclusion, this claims the precedence in 
evil. 

As before remarked, misdecision ensues whenever evidence 
necessary to instruct the judge is rejected. Exclude the truth, 
and he must decide erroneously. If all testimony were shut 
out, that of parties and witnesses, courts of law might as well be 


1 3 Black. 371. 2 Invariable, ut lucus a non lucendo. 

3 Nullus idoneus testis in re sua intelligitur.—Dig. 22, 4, 10, de testibus. 
Omnibus in re propria dicendi testimonii facultatem jura submoverunt.— 
Cod. 4, 20, 10, de testibus. Such is the rule of the civil law, but like the 
invariable rule of the common law, it will be found to be broken in upon by 
exceptions, some of which will be noticed as we proceed. The similarity 
of these two systems, on the subject of evidence, is very striking. 
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closed. Whenever, the testimony of plaintiff or defendant being 
true and the only evidence by which the claim can be substan- 
tiated, is excluded, the extreme of judicial evil is endured. 
Exclude the evidence of the parties in their own favor, it being 
the only existing proof, you take from them the means of ob- 
taining, you deny them, justice. Whenever facts within the 
knowledge of a party, and adverse to his interest, are withheld, 
injustice, at the expense of the.party requiring such testimony, 
is done. Thus all facts in the knowledge of one or both of the 
parties, all transactions without witnesses, are acted upon and 
treated as if notdone. A contract being made or fulfilled in the 
presence of the parties, excluding their evidence, the decision is 
the reverse of that required by the facts. Burthens are wrong- 
fully imposed or wrongfully avoided. As to whatever is done 
or said in the presence of witnesses, if misrecollected or mis- 
tated, the parties are without remedy. No matter how many 
witnesses, so they only happen to be parties, no matter how im- 
portant the facts within their knowledge, they are at once shut 
out. By excluding this testimony, fraud is encouraged, a 
bounty is offered to the dishonest. Whenever facts are known 
only to the parties, the honest are placed at the mercy of the 
dishonest. Unfounded suits and groundless defences, by refus- 
ing to question, to examine the parties, who are conscious of 
their own knavery, by freeing them from the shame of manifest 
falsehood, from the danger of detected perjury, are invited and 
encouraged. Nay, every inducement is held up to view; suc- 
cessful fraud is attended with rewards ; unsuccessful knavery is 
without punishment. The parties, too, are placed at the mercy 
of any witness introduced by those opposed, whether his mis- 
tatements are the results of carelessness or crime. Even if this 
testimony were not required, still the introduction of the parties 
would serve for other and important uses. From them might be 
obtained the ground of the claim or defence, the proofs by 
which they are respectively substantiated, facts may be admit- 
ted, all unnecessary evidence may be avoided, and delay and 
expense prevented. 

But contracts are not entered into with the expectation of 
subsequent litigation. Of course witnesses are not preappoint- 
ed — provided in advance ; or if they should be, from death or 
any other cause, they may not be attainable, or if attainable, only 
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at a great and disproportionate expense. But a matter in lite 
always implies parties, and those parties at hand. In the other 
cases of exclusion, the number excluded is small, and their tes- 
timony may be only as to few and comparatively unimportant 
facts. In the case of parties, the number is coextensive with 
the number of parties, and the importance of the testimony co- 
extensive with the importance of the matter in contestation. 
The other rules of exclusion may be evaded ; the witness, if in- 
terested, may be purged of that interest by some of the half 
dozen legal specifics; he may give or take a release ; —if 
convicted, his veracity may be restored by the virtues of his 
Excellency’s seal; if his belief should not happen to square 
with the legal orthodoxy of the time, he may repent, or, what 
will answer as well, he may seem to repent, of his belief, and 
the doors are unhesitatingly opened for admission. In all cases, 
therefore, where the evidence is of sufficient importance, it can 
rarely happen that it is not obtained. In the case of the party, 
even though he be without interest, a mere flesh and blood John 
Doe or Richard Roe,’ still there is no known way by which his 
testimony can be received. So far, therefore, as the number 
of witnesses excluded, so far as the value of the facts within 
their knowledge, and if in their exclusive knowledge, the utter 
hopelessness of obtaining them elsewhere may be considered 
important, so far this may be considered infinitely the most 
important case of exclusion. 

In comparing and weighing testimony when delivered, not 
merely the character of the witness, but his opportunities for 
observation, and the motives which might or might not induce 
him to make the best use of those opportunities, are to be con- 
sidered. ‘The character of the witness is by no means all that 
requires attention. Correctness and completeness are the only 
sure preventives of error, the primary and indispensable requi- 
sites of testimony, without which, however great may be the 
wish, there can be but little expectation of justice. If these are 
wanting, if the testimony be incorrect as to any facts, or if cor- 
rect as far as it goes, it be incomplete, not embracing all the 


1 «The party in whose name an action is brought cannot be a witness 
though he be merely a trustee for some other persons.’ 1 Phil. 58. The 
cases, however, are contradictory. Those cited in the notes contradict the 
text and each other. 
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facts, not affording a full and accurate view of the case, it may, 
even with the most perfect integrity on the part of the witness, 
be equally prejudicial, as if the effect of the most perverse and 
wicked mendacity. 

To afford a correct and complete knowledge of facts, it is 
not enough, that they should be stated as they seemed to the 
witness, but that they should seem to him as they really are. 
For if owing to want of opportunity for observation, or deficiency 
of attention, an incorrect or incomplete knowledge of facts should 
be obtained, the defect of testimony is as great, as if such in- 
correctness and incompleteness were intentional, the result of 
determined improbity. To see facts as they exist, and all 
which exist, and in the order of their existence ; to give suffi- 
cient attention at the time, so as to render those facts fixed in 
the memory, that at any subsequent period, when it may become 
desirable to recal them, the recollection of them may be full, 
clear and distinct, — is the work of labor, of labor in the percep- 
tion and recollection ; and the more numerous and complicated 
the facts, the greater the labor, and this labor will never be 
incurred without an adequate motive. The original impressions 
may have been clear, distinct, embracing every fact, still from 

: want of inducement to renew, to clothe with freshness past im- 
pressions, they may have faded away, without leaving a trace, 
or only a confused and incorrect reminiscence. In this view of 
the subject, an absence of interest is not the only desideratum 
in testimony, for the same absence of interest which affords 
security against intentional misrepresentation, afiords strong rea- 
sons to suppose the witness may have been a careless and indif- 
ferent percipient witness of the several facts which form the 
subject-matter of his testimony. Hence we see how treacher- 
ous and mistaken are the recollections of those, who having 
nothing but their indifference to the result to recommend them, 
while destitute of interest, are alike destitute of distinct percep- 
tion and accurate recollection, the qualities, most desirable. 

How then, in these respects, is the party situated? So far as 
an accurate and distinct knowledge of the things done or agreed 
to be done, of the conversation Jeading to, and the contract enter- 
ed into and completed, are of importance, the parties would evi- 
dently be the best witnesses, would have the best means of know- 
ing. Interested each would be, to the greatest possible extent, 
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to the extent of the contract and the rights thereby acquired ; and 
being so interested, they would obviously be the most attentive 
observers of the transaction. As great as might be the import- 
ance of the contract to each, so much would each feel inter- 
ested in its consummation, and so far have motives sufficient to 
induce him to give the attention requisite to a perfect under- 
standing of its language and its import. Each participating in 
the matter in dispute, in the transaction under investigation, 
would dest know his own views and his conduct — better at any 
rate than others, inasmuch as a man, who has interest enough 
to make a bargain, would be more likely to know, however un- 
willing he might be to disclose, its terms, than any unconcerned 
and careless spectator. ‘The same reasons which insure attention 
to the contract, to understand its terms, would likewise insure 
its full and complete recollection. Of his own business, of his 
own concerns, every one is necessarily regardful; of his own 
affairs, as they make the most impression, so that impression 
will the longest endure. Events that but slightly arrest the 
attention, soon fade away. ‘The more the attention is originally 
interested, the oftener the facts are recalled ; and in proportion 
to their importance, will be the frequency with which they will 
be recalled, the more deeply and permanently they will be fixed 
inthe memory. But by no one, to whom they are of little con- 
sequence, will this be done. As between indifferent and inter- 
ested persons, the same acts will be differently regarded ;_ their 
importance is relative, to the parties of the greatest, to all others 
of the most trivial consequence. Strange, then, must that logic 
be considered, which would anticipate equal attention from the 
party who és, and from the witness who is not, affected by the 
facts or events which are transpiring. Any other witness, being 
without motive to regard with care what contracts might have 
been entered into, being ignorant of the respective views and 
wishes of the parties, will neither ascertain with accuracy nor 
preserve with fidelity their several agreements and disagreements, 
their admissions and denials — what was said and what was 
done. Of whom, then, would you inquire but of the parties? 
Each fully and entirely understood, (or if there should happen to 
have been a misunderstanding,) still they understood the con- 
tract better, know more of and concerning it, and would be 
more likely to remember, than any body else. Who knows so 
well, who will remember so accurately ? 











10 Incompetency of Parties as Witnesses. [July, 


Were a witness stationed and preappointed to observe, collect, 
and treasure up the facts in a case, were he paid in proportion 
to the attention given, to the fidelity of his reminiscences and the 
truth of his narrations, he would clearly be more likely to 
perceive, recollect, and relate facts, as they transpired, than any 
witness, however disinterested. His interest would afford a 
guaranty for the truth of his statements. He would be the beau 
ideal of testimonial trustworthiness. To a certain extent and 
for certain purposes, the party is thus interested — affords this 
guaranty ; for important as is the contract to him, so important 
is it for him fully to understand all its essentials at the time it is 
entered into, and to treasure them in his memory. ‘The greater 
the interest, the greater the security that all this shall be done. 
So far, then, interest is evidently favorable to the cause of truth ; 
and were integrity, in the delivery of the facts known, supposable, 
the parties would be the best witnesses. In the absence of all 
sinister interest, none so safe, none so worthy of reliance. Why 
then reject them? Are all parties under the influence of this 
sinister interest? The distinctness of their original impressions, 
the importance of the facts within, and the accuracy of, their 
knowledge, the vividness of their recollections, and the facility 
with which they may be obtained, are strong reasons for their 
introduction, notwithstanding the danger of this influence. 

‘In the greatest number of civil cases . . the facts at issue 
must be known to the persons directly implicated, better than to 
any others ; but the interest which they have in that issue, the 
danger of perjury, and other reasons founded on the strongest 
views of expediency, render their evidence, in the great majority 
of cases, highly suspected, and therefore incompetent.’* From 
a supposed want of legal integrity, says Gilbert, parties are ex- 
cluded. Indeed a sort of incongruity has been assumed as 
existing between the stations of parties and witnesses. The 
very usage of language, the definition of witness, ‘ an indifferent 
person to each party sworn to speak the truth, the whole truth, 
and nothing but the truth,’* have sanctioned this supposed in- 
congruity, so that, to most lawyers, the admission of the party to 
testify would be regarded as a judicial heresy of no ordinary 
magnitude. We shall endeavor to show, not merely that there 


' Glassford on Evidence, 327. 
2 M’Nally Evidence, 1 vol. p. 1. 
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is no such incongruity, but that there is the most perfect pro- 
priety, in permitting, that those who are percipient should be nar- 
rating witnesses, whatever may be their relation to the cause ; 
that, if the facts ‘are better known to them than to others,’ how- 
ever ‘ highly suspected,’ they should not therefore be considered 
‘incompetent.’ 

The testimony of a party delivered, or which may be required 
to be delivered, may be divided into two portions, that favorable 
to and at the instance of, and that adverse to the interests of, the 
party testifying, and of course called for by the opposing party. 
Accordingly, as the testimony extracted belongs to one or the 
other of these divisions, will vary the reasons assigned for exclu- 
sion. If the testimony be favorable to and at the instance of the 
party testifying, a presumed want of integrity, the danger of 
perjury,’ the impolicy of trusting juries with such suspicious 
testimony, are given as reasons for refusing to. hear. If the 
testimony be adverse to the interests of the party, it will never 
have been introduced by him whose interests are thereby dis- 
served, but will have been called for by the opposing party. In 
this case the fear of perjury,’ (if the party should conclude to 
serve his own interests regardless of truth) if not the hardship 
of calling a party to charge himself, seem to have been consid- 
ered satisfactory reasons for each branch of the rule. It may 
be remarked that the reasons in one, do not apply in the other 
case : the danger of perjury, the hardship of disserving one’s 
self, do not exist together. The testimony being favorable, 
however great the danger of perjury, however deceptious it 
may be, there can be no hardship in giving it utterance: being 
adverse, however great may be the hardship, there can be no 
danger, no well grounded danger, that an individual will know- 
ingly testify falsely to his own injury, and of course no danger 
that such testimony will lead to deception. Each case, with its 
several reasons, will receive separate examination and illustra- 
tion. 


When the party, at his own instance,’ and to aid himself, is 


1 3 Starkie, 1161. 


* The fear of perjury, and the propriety of oaths, will be subsequently 
examined. 
3 The rule of the civil law coincides in this respect with the common law. 


At his own instance no one is heard; but at the instance of his antagonist, 
any one, as in equity. 
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introduced, a supposed want of integrity, a danger of perjury is 
considered a sufficient reason for refusing to hear him. The 
assumptions are, that the interests of the party testifying are 
adverse to the truth, that to promote such interests he will tes- 
tify falsely, that such false testimony will be received and acted 
upon as true, and that misdecision will ensue. In other words, 
it is assumed that each party is in the wrong, that each, being 
in the wrong, will, to serve himself, testify falsely, and that such 
false testimony will receive undue credence to the prejudice of 
the party in the right. For if false testimony should not be 
delivered, or if delivered, should not receive undue credence, 
no mischief is done. But by the rule each party, the one in 
the right as well as the one in the wrong, are excluded as guilty 
of perjury; and interest, without hearing their statements, has 
been considered, by judges living centuries past, as conclusive 
proof of probable perjury. 

But what is the probability that all parties will testify falsely ? 
Is the plaintiff right in prosecuting, the defendant is wrong in 
resisting the claim; if the defence be righteous the claim is 
unjust. The parties being at issue, both cannot, as to each 
disputed fact, be in the wrong, and the statements of both will 
not be untrue. Interest will retain the party in the right in the 
path of rectitude. So far as truth and justice coincide, so far 
truth will serve the purposes of the party testifying, and it 
will always serve his purposes best when his conduct has been 
upright ; to that extent truth may be relied on as certain. If, 
as often is the case, there be mutual errors, if the testimony of 
neither should be entirely correct, yet a portion of the evidence 
may be relied on as true. But as to each disputed fact, in each 
disputed case, both being for the advantage of the party in the 
right, there will always be one witness from whom, as to a part 
or the whole of the facts, truth may be expected — upon whom 
reliance may be placed —and another, the party in the wrong, 
whose statements may be entirely or partially true or false. 

The party in the right will not, the party in the wrong may 
or may not perjure himself; that he will have motives to induce 
and motives to restrain him, is sufficiently obvious. ‘The strength 
of the various motives, which influence human conduct, vary in 
different individuals, and in the same individual at different times 
and circumstances. In no case, whatever the nature, however 
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sinister its direction, is there any certainty that the testimony 
delivered will be false? From the existence of interest or any 
other motive, no sufficient reason for exclusion can be drawn. 
Interest will act with no more nor greater force on an individual, 
whether the person thus affected be a witness or party. That 
is, the one and the same motive, the hope of gaining, or the 
fear of losing one hundred dollars (and it is the supposed influ- 
ence of this motive which excludes) will have no other or different 
influence on testimony, whether the witness be a party or not. 
The same identical motive operating on the mind of the same 
individual cannot be perceived as likely to produce any different 
results from the situation of the individual with reference to the 
cause. It is still the same amount, still the one hundred dollars. 
It must be remembered that costs are not to be taken into con- 
sideration as increasing the sum: the amount gained or lost is 
in each case the same. Indeed, when the interest of a witness 
is one hundred dollars, he is, in fact, to that extent, to that 
amount, as much a party as if his name were on the docket. 
Pride, passion, or revenge, as they do not enter into the reason 
of the rule, and if they did, might as well exist in the bosom of 
the cestui que trust as of the trustee, as well in the bosom of the 
interested witness as of the interested party, will not now be 
considered with reference to this subject. In a preceding 
number the propriety of admitting witnesses interested in the 
event of the suit has been shown, and the same general reason- 
ing, which proves that the interest, the gain or loss of a witness, 
is equally applicable as proving that the same interest in case 
of the party should not, on account of its supposed probable 
falsehood, be esteemed a sufficient reason for exclusion. 

The result, then, in the case of parties, is, that a part of the 
testimony will be true; that each, so far as they are thereby 
benefited, will testify truly; and, that there is no probability 
sufficient to justify exclusion, that either will testify untruly. 
The truth then is rejected lest falsehood should deceive. Who 
suffers? Not the party in the wrong — exclusion serves his turn, 
renders his success sure. For whose benefit was the rule es- 
tablished? Of the honest man? Admission is his only hope ; 
exclude his testimony, it being the only proof existing, and 
wrong decision is unavoidable. Hearing all, the worst that can 

VOL. VIII.—NO. XV. 2 
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happen is misdecision; by excluding, that event, otherwise 
more or less probable, is rendered certain. 

But is misdecision so very probable? Let us examine the 
matter. If the parties being admitted should coincide either 
entirely or substantially in their statements, the cause is at an 
end — justice is done. If, as to a portion of the facts, they 
should agree, there is so much evidence about which there can 
be no dispute, so many facts established on the safest and surest 
basis. It is only in case of contradictory statements that any 
question, any difficulty as to correct decision can arise. Itmay 
be said, that of two contradictory statements, it will be impossi- 
ble to ascertain which may be correct ; and that, therefore, both 
should be excluded. Such seems the only conceivable objection. 
If, says the exclusionist, the parties contradict each other, what, 
in the absence of all other proof, is tobe done? Done? What 
does a father when two children tell him contradictory stories 
about their several grievances? Does he not hear, examine, 
and compare their respective statements, and then judge ; or 
does he stop up his ears, turn them both out of the room, and 
then decide ashe may? There is no greater danger of deciding 
erroneously in this than in any other case, when the same con- 
tradictions are uttered by persons occupying the stations of par- 
ties or of witnesses. If in one case the judge is competent to 
decide, he is equally so in the other; if not competent, the 
argument is much stronger for the removal of the judge’ than for 
the exclusion of the testimony. ‘To decide right, when right 
decision is unavoidable, deserves little praise ; it is only in cases 
of contradiction and doubt that the services of the judge’ are 
required ; and there it seems he fails. 

Further, it may be urged, that a bad man will have unequal 
chance with the good man; that the dishonest will commit per- 
juries, his perjuries be credited, while truth will be disregarded. 
True, such may be the result, and what then? Is it not better 
that the honest should have an equal chance of success? Is it 
not better that they should have some hope, than that their failure 
should be rendered sure? Bad men as witnesses, may, when 
their testimony is false, receive credence, trustworthy witnesses 
may be disbelieved ; and should all testimony therefore be 


' Judges of fact, are generally intended, whatever may be their designation. 
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excluded? But has falsehood this advantage, (for even equality 
is an advantage,) is it more likely to be credited than the truth? 
The liar is always in danger, from within and from without, 
from his own assertions, from unexpected questions, from oppos- 
ing statements. Every true fact uttered by any witness, any 
true or any false statement of his own, may lead to his detection 
and overthrow. ‘Truth, consistent with itself, consistent with 
every true fact in the case, will receive support and corroboration 
from every quarter. If there be a single true fact, with which 
the statements of his opponent are inconsistent, such statements 
are necessarily false. Every truth uttered by himself or any other 
witness — every truth in the case —by its inconsistency with 
such falsely asserted facts, increases the probability of the triumph 
of integrity. Is then the chance of success equal? And even 
if it were, what would be thought of the judge, who should 
exclude all contradictory statements, all evidence, lest after 
hearing, he might be puzzled how todecide. False testimony, 
when heard, may be credited ; but it is hardly worth the while, 
by excluding true, to make special provision, that injustice shall 
always be crowned with success. 

Indeed in some respects the usual motives to truth act in case 
of the party with increased force. ‘The situation of the party 
being dangerous to any extent supposable — the more dangerous 
it should be considered, the more watchful the public, the more 
scrutinizing the judge; and all this being known to the party, 
standing as he does a suspected witness, on his good beha- 
vior, seeing every eye upon him, knowing, that if his testimony 
be untrue, contradictions and refutations may spring up from he 
knows not where ; has he not greater motives to be correct in 
his testimony, to be on his guard to preserve his character, than 
any other witness? With so many motives to restrain, with this 
suspicion attached to his testimony, and the little chance it will 
produce the results desired, would he not perceive the prospect 
of successful falsehood to be too slight to justify the risk incurred ? 
In case of falsehood in the testimony of extraneous witnesses, 
however strong may be the desire, the knowledge to detect and 
disprove these false assertions may notexist. ‘The evidence of 
interested witnesses may be all on one side, unopposed by counter 
testimony. In case of the party, if there be falsehood, such 
counter testimony of the opposing party will always have the 








—eeooooooorrreoore 


16 Incompetency of Parties as Witnesses. [July, 


advantage possessed by truth. The plaintiff will always be met 
by countervailing zeal and countervailing interest. If he exag- 
gerates, the defendant has the best means and the strongest in- 
ducements to detect and point out these exaggerations, the tes- 
timony of each being seen and examined by the other, the 
parties being mutually interrogated and cross-interrogated ; 
knowing too, that their statements are made before one with the 
requisite knowledge and with adequate motive to disprove what 
may be untrue ; there is, even if the most danger of falsehood, 
the best opportunity for detection. 

In case the contradictions exist between the party and extra- 
neous witnesses, still less is the danger of deception from the 
testimony of the party. ‘The interest of the party is obvious — 
brought home to the notice of the most unobservant ; and the 
more probable the judge thinks it is, that the party would perjure 
himself — the more fully convinced he is that parties are ex offivio 
liars —the less would seem to be the danger that too implicit 
reliance would be placed on such testimony. The real danger 
would rather seem to be, that such suspicious testimony would 
not receive suflicient attention. To the witnesses, their situation 
lulls watchfulness and suspicion asleep ; when all around presents 
the appearance of perfect security, the pilot is not on the watch 
for danger. Of this testimony, being so much more than enough 
suspicious, so much so that he does not hear it, it would hardly 
be expected, that he would as soon as he should hear it, fall into 
the opposite error of believing without any investigation. 

So far, then, as regards the only case where there is danger 
of falsehood, the testimony being favorable to the party deliver- 
ing it, there is no preponderant probability that such testimony 
will be false, or if false, that it will receive undue credence. 
Let it then be delivered ; as for pure testimony, it can never be 
foreknown nor obtained with certainty ; and as for waiting for 
it, as well might the countryman wait on the banks of the river 
for the ever-flowing stream to cease its course, that he might 
pass over on the sand which its waves had covered. 

So stands the argument when the party is introduced at his 
own instance, and to support his own claim. Suppose the tes- 
timony of a party adverse to his own interest is required. The 
reasons for exclusion are different. Here the testimony of the 
party will be true or believed to be true, there is no fear of 
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intentional deception, no danger of perjury, for if there be any 
thing which may be considered as undeniably true, true to the 
exclusion of even the possibility of doubt, it is, that no sane 
man, whatever may be the subject matter of his testimony, will 
testify falsely to his own injury, not merely without, but against 
motive. 

The question, then, is, whether, at the’instance of his opponent, 
a party shall be subject to examination for the purpose and with 
the intention of eliciting facts adverse to the interest of the party 
called. No,’ says the common law. A man is not bound to 
give evidence against himself—it would be hard —he would 
perjure himself. 

The evidence in all these cases is called for by the opposing 
party. That a party will, at his own instance, introduce evidence 
prejudicial to himself, is not a danger that requires guarding 
against. A party shall not be asked, and is not bound to answer 
questions, which may disserve his own interests. He shall not 
be asked — but what he would have answered can never be 
foreknown. If his answers are in his own favor, all hardship 
vanishes, and the danger of deception, which in that event is the 
only objection, has already been considered. If his answers are 
against his own interest, then the supposed hardship occurs. 
But what is this hardship, this vexation, which has been adjudged 
sufficient to excuse the party from examination? In all cases the 
delivering of testimony is attended with some more or less in- 
convenience and hardship ; and this hardship can only avail as 
a valid excuse for the nondelivery of testimony, when it arises 
from the expense, delay, and trouble, which the party must 
suffer in obtaining and producing it. But here the hardship 
is of a totally different character and arises from giving due 
efficiency to the, laws, the very thing of all others desirable. 
Assuming the answer to be against the interest of the party and 
for that cause exempting him from examination, is assuming the 
party to be in the wrong and establishing a rule, which enables 
him to triumph in injustice ; to shield himself from doing right ; 


'*As a party is not suffered to be a witness in support of his own interest ; 
so he is never compelled in courts of law to give evidence for the opposite 
party against himself.” 1 Phil. Ev. 61. ‘A rule founded on the ground of 
policy in preventing perjury, and a consideration of the hardship of calling 
a party to charge himself.’ 3 Starkie, 106 and n. 
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to avow this dishonesty as a reason, why he should claim and 
receive this protection of the law. The answer being against 
his own interest is the strongest and most convincing proof of 
its truth — proof about which, there can be no more question, 
than that action, mental or physical, is in the direction of and 
caused by the forces impelling. So that this testimony unques- 
tionably stands free from the least shadow of suspicion. Of 
testimony favorable to the party testifying, notwithstanding the 
objections urged, we have seen that a due regard to the ends of 
justice require its admission — much more so here, when no 
possible evil can arise. From whom and in what shape will the 
objection arise. From the judge? If his intentions are pure, 
why should he refuse to hear, what if heard, will aid and instruct, 
but what at any rate will not deceive. If testimony of un- 
questionable trustworthiness is desirable, he cannot object. 
Condemned by his own confessions, out of his own mouth con- 
demned, the party cannot complain. The judge may fear that 
the testimony may not be thus adverse ; but if the one most 
interested is willing, on him be the risk, on him the peril. 
Even if it should be favorable, he, who anticipates perjury, must 
thank his own folly, if deceived. But with truth, which is 
assumed whenever the hardship is given as a reason for the 
answer, with safer grounds of reliance than any reported con- 
fessions or admissions, the judge cannot but decide correctly ; 
and this can never be considered by him as unpleasing or un- 
satisfactory.’ 

If the objections arise from the party, what form will they 
take? If his answers are favorable, he of course will have no 








1 In the civil law adverse interrogation, or what we should call examina- 
tion and cross-examination, at the instance of either party, was not allowed. 
But either party might resort to the decisory oath of the party; the party to 
whom the oath was deferred might either take it or refer it to the party 
offering it. If taken, the facts asserted were considered as conclusively 
established thereby. If neither taken nor referred, it was considered as 
tantamount to a confession of the injustice of the claim of the party thus 
refusing. In certain cases the judge deferred the oath to either party, 
when the proof seemed not sufficient to warrant a decision. 

In certain cases, too, the party was examined, after obtaining an order 
from the julge for that purpose, on interrogatories ; and these interrogatories 
are put in order to derive some proof from the admissions the party may 
make, or from contradictions into which he may fall — at confitendo aut 
mentiendo se oneret. Asto the extent and effect of such interrogatories, Dig. 
11, 1, de interrogationibus in jure faciendis et interrogatoriis actionibus. 
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objections to state what may aid, but cannot injure his cause. 
It is only when in the wrong that this reluctance to testify arises, 
and it is for the benefit of those thus reluctant that this rule 
exists. Bad indeed must be his case if, when presented in the 
best aspect, when coming from the favorable lips of the party, 
it will not endure the light. This reluctance is but a reluctance 
to do right, a fear that the testimony delivered may lead to, 
what of all things he dreads, correct decision. 'The worse the 
case the greater the reluctance. ‘The reason given for not 
testifying is the very one of all others why he should be com- 
pelled to testify ; this very unwillingness is an admission’ of the 
turpitude of his conduct, and past misconduct is no very good 
reason for present or future misconduct. He fears that if he 
testify, justice will be done, the hardship of correct decision 
will be endured, and hence his desire to be excused ; the judge, 
fearing the same evil, consents. The hardship of correct 
decision is equally great, whether the testimony which leads to 
such results comes from the mouth of the party or of any one 
else ; and if the hardship of being compelled to obey the laws 
is a sufficient reason for excusing him, it is equally so for the 
rejection of all evidence; and as the actual imposition and en- 
durance of the burthen is greater than any hardship in giving 
utterance to testimony, which might lead to such results, the 
reasoning, if valid, shows that no burthens should be imposed, 
that no laws should exist. EExtraneous witnesses are compelled 
to answer, notwithstanding the hardship, though by such answers 
they charge themselves in a civil suit. But is it less of a hard- 
ship for a witness to lose than any one else? Will such loss be 
borne, with more philosophy, because he happens to be a witness 
instead of being a party? He loves his property equally as well 
as if he held the more prominent station of party; and well 
might he wonder at the consistency of those rules, which, as a 
witness, require of him truth to the loss of his cause, but which, 
when a party, releases him from such obligations. The term 
witness, by which in one case he is designated, will hardly re- 
munerate him for his loss; yet that is all he has, in that alone 


} Manifeste turpitudinis et confessionis est, nolle nec jurare nec jusju- 
randum referre. Dig. 12. 2.38. Such is the obvious principle of common 


sense. To inquire, at common law, they refuse, and of course are without 
this peculiarly forcible proof of improbity. 
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consists the difference in the hardship of the two cases.’ ‘If 
then, in case of witnesses, this presumed hardship is no sufficient 
reason for excusing the witness, it is none for excusing the 
party. Were the party to address the judge on this subject, it 
would be something in this strain: ‘1 have done wrong. I have 
defrauded this individual and am unwilling to afford him any 
recompense. Indeed to do so would be very hard. If com- 
pelled to answer, so unwilling am I to do right, that for the 
purpose of escaping obligations, which the law imposes on me, 
I may commit perjury; at any rate, I shall be under strong 
temptation to do so; and it is certainly better to permit me to 
wrong him, than by requiring my testimony, to induce me to 
commit perjury and thus wrong myself. If I should not commit 
perjury ;* if I should state the truth, I am then compelled to 
endure justice, to conform to and bear the burthens of the law, 
compelled to perform my contracts, a hardship of all others I 
wish to avoid. All undue advantages I wish to retain, all just 
burthens I wish to escape. In fine, I neither am nor wish to be 
an honest man, and if I should answer truly, pro hac vice, I 
shall at any rate be one by compulsion ; therefore excuse me, I 
pray you. Had my conduct been upright I should not have 
been thus reluctant.’ The judge, duly sensible of the delicacy 
of his situation, commiserating the melancholy dilemma in which 
the party is placed, forgetful that whatever hardship there may 
be in compensating for injuries done or contracts broken, it is 
of the parties voluntary creation, upon hearing these reasons 
duly assigned, excuses him. 


1 The rule as to witnesses, who are not parties, is involved in doubt. 
Much in the way of authority may be adduced on each side. In the 
impeachment of Lord Melville, the twelve judges, after consultation, differ- 
ed in their conclusions. Eight considered the witness was bound to 
answer notwithstanding such answers might charge him in a civil suit. 
Four of the judges, among whom was the Ch. Jus. of C. P., Mansfield, dis- 
sented. The chances may be in the ratio of the number of judges. In 
England, the legislature, aware of the fluctuation incident to all things hu- 
man, and particularly of judicial opinions, have established the law in con- 
formity with the opinion of the majority of the judges. In this country, the 
law is uncertain — decisions both ways. 

2 Ait pretor,eum a quo jusjurandum petitur, soLVERE aut JURARE 
CoGAM: alterum itaque eligat reus; aut solvat, aut juret; si non jurat, 
solvere cogendus erit a pretore. Dig. 12. 2. 34. 6. The pretor seems 
not to have been afflicted with this squeamish and sickly delicacy. Still 
the rule of the pretor might be improved; but at any rate it is better than 
common law. ‘ 











1832. ] Incompetency of Parties as Witnesses. 21 


It is a rule of the common law that no man shall take advan- 
tage of his own wrong ; but here the party urges his own admit- 
ted wrong as a reason why he should be exempted from doing 
right, or rather from testifying what may lead to his being com- 
pelled to do right. What would be thought of such a plea in 
bar to an action, a plea acknowledging the truth of the several 
averments in the plaintiff’s writ, a plea admitting the existence 
and violation of the several contracts specified, and giving the 
hardship of affording remuneration as a good and valid reason 
why it should not be done. What would be thought of such a 
reason for not admitting any testimony which might lead to the 
imposition of any burthen imposed by the laws? The judge, 
who for this cause should excuse the party, if consistent, could 
hardly fail to decide the total absence of all right on the part of 
the plaintiff, as a valid and sufficient reason for his recovering 
his claims. Unwillingness to testify, lest such testimony should 
lead to correct decision, considered as a sufficient excuse for 
not testifying! Unwillingness to receive justice at the hands of 
the judge, a reason why it should not be administered! and re- 
cognised by judges as a good reason! What are the objects of 
courts but to compel the unwilling ; the willing need not com- 
pulsion. 

What seems never to have occurred, or, if it occurred, seems 
to have been thought of too trifling importance to deserve notice, 
is the still greater hardship, which this rule imposes on honest 
plaintiffs or defendants by depriving them of, or rather with- 
holding from them, the means of obtaining their rights. The 
sufferings they may endure seem never to have entered into the 
conception of these dealers out of what passes for justice, or if 
noticed, were only noticed to be disregarded. ‘The great hard- 
ship of receiving justice, a regard for the dishonest, that they 
should be abundantly and more than abundantly protected, that 
they should be supported in their iniquities, are visible throughout 
the whole. No care is taken of the interests of the honest, who 
thus suffer. Let it be remembered, that in no event does the 
honest man suffer by admission in this case, whatever may be the 
answers : if true, he certainly does not; if false, he is only where 
he was when he commenced, without the evidence which he 
wished and hoped to obtain. Whatever be the answers, he 


incurs no risk from the examinations. The individual in the 
VOL. VIII.—NO. XY. 3 
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right, for whom the rule ought to be established, is not aided by 
it. The claim of the plaintiff being unjust and known to be so, 
as in attempting to enforce the collection of a note already paid, 
the only hope of the defendant (he being excluded as a witness) 
is in resorting to the plaintiff in the expectation of eliciting the 
truth from him. If the answers are true, justice is done. His 
only hope is in thus resorting to him: If the answers be false, 
if the plaintiff, being questioned, denies the payment, even then 
the defendant is none the worse for the question. ‘The rule, 
therefore, cannot, in any conceivable combination of circum- 
stances, have been established for the purposes of justice. The 
honest alone are prejudiced, the dishonest alone are benefited 
by its existence and continuance. Had the law been passed at 
the request and solicitation, and for the special benefit of knaves, 
they would hardly have wished for more than to be entirely ex- 
empt from all personal examination as to their conduct. That 
the honest should suffer, was viewed as unimportant; that the 
dishonest should not merely not be exposed to any hardship, 
but that they should be sedulously preserved safe from what to 
them might be imagined a hardship, the doing or receiving 
justice, was the object carefully and anxiously kept in view, and 
for such purposes no better means could have been devised. To 
have subjected the parties to examination might have led to 
impertinent and unpleasant questions, might have exposed the 
dishonest to some danger, might have rendered the chance of 
justice better, and therefore it must not be permitted. 

In any or in all these cases, the judge meanwhile preserves a 
most stoical indifference to the result. If the parties wish to 
inform, he refuses their information: if either seeks it through 
his means from his opponent, he seeks in vain. As for the 
judge, afraid they will lie, or they will be unwilling to answer 
his questions, he therefore makes no inquiries. Of the evidence 
adduced, he makes selections to suit himself; to increase that 
mass by seeking information is what he never attempts. In 
Scotland ‘it is competent for a court of justice to examine the 
parties to a lawsuit upon the matter of it, not being upon oath, 
and to put all questions to them which may serve to inform the 
mind of the judge.’ At common law, from a spirit of indiffer- 


? Glassford 331. In the civil law the judge may defer the oath to either, 
in case of a deficiency of proof. and this is termed the suppletory oath, 
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ence, they carefully abstain from all inquiries, lest by any means 
instruction should be received. 

The rule having been examined, it remains to ascertain if it 
is without exception, and if not, to inquire how those exceptions 
consist with the rule. 

The first exception to the rule will be found in the initiatory 
and succeeding parts of a suit, as writs, pleas, &c. Important 
as it is that justice should be done in the final decision of a 
cause, it can hardly be considered as unimportant that every 
individual should be secured, as far as practicable, from being 
compelled to answer unjust claims ; and if so, it is obvious that 
every security, that in any case is effective, should be adopted 
to ensure such result. Desirable as truth may be on the final 
trial, equally desirable is it at the commencement of suits. Un- 
founded suits and unjust defences differ only in degree. The 
burthen imposed by the plaintiff on the defendant is equally 
onerous, whether he loses any given sum by an unjust decision, 
or in resisting an unfounded claim. 

Any one acquainted with practice knows, that, in the com- 
mencement of a suii, whether at common law or in equity, 
whether by writ or by bill, there are not merely no securities 
for truth, but that an unlimited license to falsehood is not only 
permitted, but even compelled. The plaintiff, in his writ, or 
the defendant in his plea, may wander unchecked and unques- 
tioned over the whole region of fictitious claims or imaginary 
defences; the one may charge all supposable violations of 
right, the other may offer all conceivable excuses for wrong. 
True, these are called allegations ; but do they not answer the 
purpose of evidence, and that, the most eonclusive? The alle- 
gations in the writ, without any inquiry whether true or false, 
without any security against vexatious litigation, since the nom- 
inal security of inadequate cost against an irresponsible plaintiff, 
are deemed sufficient to compel the defendant, under pain of 
having each and every allegation taken as proved, to answer at 
his own expense, to any complaints, however groundless. Suffi- 
cient evidence are the writ and the allegations therein contained, 
to authorize, nay, to require the arrest and confinement in pris- 
on, with felons, in the lowest abodes of human suffering, any 


Where, and to whom, and for what purposes, it shall be delivered, depends 
on the discretion of the judge. Glassford. 
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number of individuals, however honest and respectable ; or to 
justify the seizure and temporary confiscation of all the real and 
personal property of the most wealthy ; and this, without re- 
garding the inconvenience and derangement of business conse- 
quent upon their proceedings, is done on the mere assertion of 
any individual, the most worthless in the community, he know- 
ing and boasting, perhaps, that his claim is entirely unfounded. 
On the part of the defendant, he may, when without defence, 

» by a special plea, of the falsehood of which he is well aware, put 
the plaintiff to any amount of trouble, expense and delay, in 
preparing to prove or in proving facts, which the defendant 
knows to exist, and which he will not deny when proof is 
adduced. The mere allegations of the plaintiff or defendant 
uncorroborated by other proof, unsupported by his oath, with 
out the least inquiry or thoughts of inquiry to ascertain their 
truth, are deemed sufficient evidence for these purposes. If 
these allegations are evidence, then are mere statements of the 
party in his own case for his own benefit, considered sufficient 
to render proper, measures so detrimental to the adverse party : 
If not evidence, then it follows, that the law authorizes all these 
proceedings ; authorizes the actual infliction of a greater pun- 
ishment than is suffered in many felonies, without any proof 
whatever ; the same law that presumes all men innocent, and 
that will not suffer the greatest criminal to be harmed, even as 
to the amount of a hair of his head, without preliminary proof 
upon oath. 

Now he, whose word is sufficient, without any security, to 
impose an unlimited amount of trouble, expense and vexation, 
upon an indefinite number of individuals, one would suppose 
might be heard in the final trial. ‘Trustworthy to the imposition 
of burthens however expensive, credited to lay the foundation 
of suits innumerable, with or without cause, at his own option ; 
when the question arises as to the justice of these suits, he who 
thus imposes, and he upon whom burthens are thus imposed, 
are alike excluded. ‘The plaintiff, who is permitted without any 
security to commence and prosecute his claim, is not heard 
on the final trial to establish the claim of a farthing’s value, even 
under the pains and penalties of perjury, and with all the checks 
of cross examination, — is not suffered to prove one of the ten 
thousand allegations, which he may assert without any sanctions, 
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and by his mere uncorroborated naked assertion, compel the 
defendant to answer and contest. A strange credence for one 
purpose, and a strange distrust for every other. Is the oath of 
the individual, whose word is conclusive for so important pur- 
poses, absolutely without credit? While truth is thought so 
desirable, it seems strange that measures were not adopted, by 
which its existence might, at any rate, be rendered more pro- 
bable. False testimony in the trial of a cause is punished. 
Truth being desirable in this case, ways and means are taken 
to procure it. In writs and pleas had truth, veracity, bona fide 
been viewed as important, the proof would have been, in adopt- 
ing the requisite means: and such means not being adopted, no 
inconsiderable evidence is furnished that such virtues were not 
considered necessary. ‘The assertions of the plaintiff and de- 
fendant not being evidence in the trial, though for every other 
purpose conclusive, and the security of an oath, and the punish- 
ment of perjury being withdrawn, falsehood is not merely without 
punishment, but is encouraged and perhaps rewarded. 

Nor have the rules on this subject even the merit of consist- 
ency. In writs, no oath, no security for veracity is required ; in 
pleas of a certain description, affidavits of their truth are re- 
quired, and from whom? The party himself. But if there be 
any necessity of guarding against delay, is there not an equal 
propriety in guarding against unfounded prosecutions? In equity, 
the bill not being under oath, full liberty is given to the vivid 
imagination of the draftsman to roam over the whole region of 
conceivable fraud. The defendant, poor ill-used defendant, 
being compelled to answer under oath, is at once deprived of 
the privilege of unlimited falsehood. But true bills are just as 
important as true answers — honesty as desirable on the part 
of the plaintiff as of the defendant. Nor is this all, occasionally 
requiring honest plaintiffs in equity, occasionally wishing to protect 
defendants against unfounded prosecutions, they exact, as in bills 


for a discovery, the security of his oath; without which they 
refuse to hear him.’ 


? Actu quidem jurat, ‘ non calumniandi animo se litem movisse ; sed @s- 
timando se bonam causam habere.’ 

Reus autem non aliter suis allegationibus utatur, nisi prius et ipse jurave- 
rit, ‘ quod putans se bona instantia uti ad reluctandum pervenerit.’ Cod. 2. 
59. 2. 


Such was the oath of calumny, which required the party to swear that he 
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Continuances. 

Assertion on the part of the plaintiff being sufficient to give 
commencement to a suit; the suit being commenced, a contin- 
uance on account of the absence of a material witness is claimed. 
The interest in procuring this continuance is no other than the 
interest in the final result. The continuance is desirable, only 
because it benefits, to a certain extent, the party asking, and 
prejudices proportionally the party opposing, the continuance. 
Were the plaintiff not to gain by the presence of the absent 
testimony, he would have no wish to procure it; it is only, as it 
is necessary and important with reference to the ultimate de- 
cision, that it is desired. If the testimony of the absent witness 
is that on which the case depends, the interest in the continuance 
and in the cause is one and the same. And by whatever 
motives, he would, on the final trial, be influenced by the same 
motives, would be induced to obtain his continuance. The same 
reason to expect perjury, the same reason for exclusion in one 
case as in the other. Yet the party is admitted to obtain the 
continuance. 

But if admitted, it would be supposed that every precaution 
to prevent falsehood, every security for trustworthiness would be 
adopted, every opportunity of contesting the facts stated be 
afforded, lest it should so happen that a continuance should be 
improperly obtained. Not so says the law. The individual, 
who, before a jury under every security, which examination and 
cross-examination afford, and whose statements may be con- 
tradicted from every quarter, from a presumed want of integrity, 
is excluded, is still, in the same case, unexamined and unques- 
tioned, even though he be in court permitted to testify to those 
facts on account of which he desires a continuance, and such 
testimony, thus delivered at his own instance, is rendered con- 
clusive ; is not permitted to be denied or disproved. 

By the rules of court’ the party, in his affidavit, must state, 


believes the facts constituting the claim or defence are true; and that such 
claim or defence is well founded. This however is now disused in most 
countries where the civil law is in vogue. It would seem, from Glassford, to 
be still retained in Scotland. 

Somewhat analogous to the Roman procedure, are the affidavits of defence ; 
and in some other instances required by the common law. 


116 Mass. 374. The rules in Maine and Massachusetts are the same. 
1 Green. 488. 
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among other matters, the name of the witness and ‘ the particular 
facts he is expected to prove, and the grounds of such expecta- 
tion. ‘The witness is wanted only for and on account of these 
particular facts he is expected to prove,’ and the supposed ex- 
istence of such proof affords the only reason why the continu- 
ance should be granted. If these ‘ particular facts, either do 
not exist, or, if existing, there be no reason to believe the wit- 
ness will prove them, no matter whether due, or more or less 
than due, diligence has been used to procure his attendance, 
the motion for continuance should not be allowed. What is the 
rule? The ‘particular facts’ the witness is expected to prove, 
are stated in the affidavit of the party desiring delay, ‘and no 
counter affidavit shall be admitted to contradict the statement of 
what the absent witness is expected to prove.’ ‘ Any other 
facts,’ such other facts being comparatively unimportant, may 
be proved by the party opposing the continuance. The party 
claiming a continuance gives as the reason the particular facts 
to which he expects the witness will testify, and the ground of 
such expectation. The question, which ought to be presented 
to the court for consideration, is, whether there be reasonable 
grounds to believe the witness will swear according to the state- 
ment of his supposed testimony. ‘ What the absent witness will 
prove,’ affords the only reason for delay ; whether he will really 
prove what it is stated he will, is rendered probable only by 
evidence; that is, the grounds of expectation stated and set 
forth in the affidavit. If no grounds, or no reasonable grounds, 
are shown, that such testimony will be delivered, no reason 
appears for delay. If false grounds of expectation are stated, 
it does not better the matter. Now it so happens, that, as to 
this, as to every question, there are two sides; and while there 
may be grounds of expectation, that such testimony will, there 
may be still stronger grounds of expectation, that such testimony 
will not, be delivered. The supposed probable testimony of the 
witness is as much susceptible of disproof as of proof; it is as 
much a matter of proof, that he will make one set of statements, 
as that he will make another. Now, if such supposed testimony 
will not be delivered by the witness, or if, upon hearing all the 
evidence, it should seem probable, sufficiently so for the action 
of the court, that such statement of ‘ what the absent witness will 
prove’ is false, that he will prove no such thing, then no con- 
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tinuance should be granted. Excluding all counter testimony, 
decision as to that fact, the only material one in the affidavit, is 
made upon the ex parte, uncontradictable statements of the in- 
dividual interested in obtaining delay. Strong as may be the 
probability that such testimony may be delivered, still stronger 
may be the probability that such statements will not be deliver- 
ed. Defendants, to any number, may state, that the witness 
will not utter such testimony as the plaintiff on his part has 
alleged, and they may show to the court conclusively strong 
reasons for such belief, but they are not heard. When such 
continuance is granted, the evidence being untrue, the witness 
not stating such facts, additional delay and expense is without 
any cause imposed on the suffering party. Why then admit 
evidence to prove certain facts, and reject it when offered to dis- 
prove these facts? If what ‘the witness will prove’ is a matter 
of controversy, why not permit it to be denied; why not suffer 
the judge to hear all that may be known on the subject? Why 
treat as conclusive, evidence so suspicious, that in the final trial 
it is not even permitted to be heard; conclusive as to facts as 
important on the hearing on the motion before the court, as the 
motion is important in reference to the suit. 

Loss of deeds and papers proved by the party. 

By a well known rule of law, ‘the best evidence of which 
the nature of the thing is capable, is required.’’ No evidence, 
which supposes the existence of evidence of a higher nature, is 
admissible. Thus, the copy of a deed, implying, as it does, the 
existence of an original, which would, if introduced, be better 
evidence, is admissible only on proof of the loss, &c. of the 
original. As to all ‘ material and traversable facts,’ on which 
the jury may be called on to decide, the evidence of the party 
is not allowed: is it sufficient, in the case supposed, to prove 
the loss of the deed or other paper? Unless the loss be first 
proved, such secondary evidence is not admissible, and if not 
admitted, the party requiring such evidence loses his case. ‘The 
fact of the loss is often solely and exclusively in the knowledge 
of the party in whose possession it was, and he being inadmis- 
sible, proof from other quarters is unattainable. If, then, this 
avenue be closed, all access to the temple of Justice is denied. 


1 1 Phil. 176. 
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Is the party then admissible to prove such loss? In some 
States' the court, being consistent at the expense of justice, 
exclude him; but as the weight of authority establishes the 
admissibility of the party for these purposes, the reasoning by 
which this apparent is shown not to be a real exception, remains 
to be noticed. 

To show the consistency of this exception with the general 
principle, a distinction is taken between ‘ preliminary questions’ 
and ‘material and traversable facts.’ As to the latter class of 
facts, the rule is rigidly enforced. In the other case, the party 
is admitted to make affidavit, ‘ which,’ says the court, ‘seems 
to be proper enough; for it is not admitting him to testify in 
his own case, but only admitting him to the privilege of using 
other evidence ;’* it is only permitting him ‘to lay the founda- 
tion for the introduction of inferior proof ’—distinctions cer- 
tainly very nice; but do they show that the general rule is not 
infringed ? In all these cases, the copy of the deed or note is 
only received upon proof, which is considered sufficient to ex- 
cuse its non production. ‘The original being assumed as unat- 
tainable, as important as was the original, equally important 
becomes the substituted secondary evidence, equally necessary 
its introduction. Proof of loss of the original is just as § material ’ 
as, had the loss not happened, would have been the proof 
of the original. The fact of the loss is just as ‘ traversable’ as 
was the fact of the original. If such deed or note was the sole 
evidence by which the claim was substantiated, such deed being 
lost, the copy becomes as important as was the original, and 
whatever interest the party has in the final decision, the same 
interest has he in this preliminary question, the same interest to 
lay the foundation for secondary proof. ‘ The privilege of using 
other evidence!’ As important as that other evidence may be, 

1 It has been decided in Connecticut that the loss or destruction of a deed 
was not a preliminary question but a material and traversable fact, to which 
a party was incompetent to testify. 4 Day, 388. Coleman v. Wolcot; 7 
Day, 304, Mather v. Goddard. In S.C. Sims v. Sims, 2 Rep. Cir. Ct- 
225. In Virginia, New York, North Carolina, Pennsylvania, Mas-achu- 
setts and Maine, and in the Supreme Court of United States, the ¢ecisions are 
the other way; the party is admitted to prove loss, &c. Givens v. Mars, 6 
Munf. 201; Jackson v. Frier, 16 Johns. 193; Garland v. Goodloe, 2 Hayw. 
351; Meeker v Jackson, 3 Yates, 442; Davis v. Spooner,3 Pick. 286; Tay- 
lor v. Riggs, 1 Pet. 591; Adams v. Leland, 7 Pick. 62. 

2 3 Pick. 286. Davis v. Spooner. 
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so important is it to obtain this privilege. ‘* Not admitted to 
testify in his own case!’ in whose case, for whose benefit, is he 
admitted to testify? The loss of the deed is proved or not. If 
' proved, then it is proved by the evidence of the party, and 
under circumstances more dangerous than if the testimony had 
been delivered on the final trial. If not proved, then is the 
secondary illegally and unjustifiably admitted. What is obvious 
enough, and admitted by the judges, is, that it was almost im- 
possible to pretend to do justice without this evidence; that if 
this was rejected, it could hardly be supposed that it could be 
obtained from any other individuals, and being unwilling to vio- 
late the general rule, the only course that remained was by some 
verbal quibble to admit the party, and at the same time preserve 
the rule inviolate. ‘They therefore called this a preliminary ques- 
tion for the court. But may not a party have interest in pre- 
liminary questions as well as in any other? May he not commit 
perjury there as well as elsewhere? Does the fact that the 
evidence is for the court instead of the jury, render it more 
credible? Does it increase the veracity of the party? If so, 
if he is more trustworthy, let the judges hear all the evidence. 
Though the party may be admitted to prove the loss, yet ‘ the 
contents of the deed or record cannot be proved by the affidavit 
of the party.’’ If this be understood according to its literal 
import, (and the words of the court are cited) it is difficult to 
perceive how the deed lost and the copy can be connected to- 
gether. The contents are what alone distinguish it from all other 
deeds, and the contents being unknown, it is impossible to say 
that the copy is a copy of the deed lost. Thousands of deeds 
may be lost or destroyed, and proved to be lost or destroyed, — 
yet if the one, a copy of which is introduced, should not happen 
to be among the number, no proof is yet afforded to warrant its 
introduction. If the only evidence as to the contents should be 
parol, still what does such parol evidence show but the contents 
of some deed or paper? Unless the party states the contents, it 
cannot be known by any one that the contents of the paper tes- 
tified to by the witness have any connexion with the deed or 
paper, which the party asserts he has lost. Perhaps, however, 
the meaning may be, that the contents may be proved for the 
purpose of identifying the copy with the lost deed, but that on 


! Adams et al. v. Leland et al. 7 Pick. 64. 
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the final trial, and for the purposes of affecting the ultimate 
decision, evidence from the party shall not be received. But 
why this distinction, if this be the distinction, and if it be not, 
there is no sort or shadow of proof that shows loss of a deed, 
like that, the purported contents of which are proved. If the 
party may prove the contents for one, why not for another pur- 
pose? If he will testify the contents truly to the court, why not 
to the jury? Not permitted to prove the contents! But if, as 
the authorities show, he may prove the loss, why not the con- 
tents? He has no greater interest to prove one than the other. 
Both must be proved to insure his success. As he would be 
more likely to know the loss, so likewise would he be more 
likely to know the contents. If the contents can in no other 
way be proved, the proof of the loss is to no purpose. The 
same necessity which requires proof of loss requires proof of 
contents. If heard as to one fact, why not as to another? If 
it will make any difference in his veracity, call it a ‘ preliminary 
question,’ so the evidence may thereby be received; or let it 
be merely to obtain a privilege, or address it to the court, and 
let them report it to the jury, if distinctions like these make any 
difference in the veracity, as it seems they do in the admissibil- 
ity of witnesses. If quibbles only will insure admission, quib- 
ble, if so it must be. They are never less exceptionable than 
when used for the purpose of procuring the admission of the 
truth. 

Affidavit for Motions. 

Antecedent or subsequent to the final trial, there are a large 
class of trials called motions. Unless the party making it expects 
to gain, he will no more trouble the court with his motion, than 
with his cause. Interested in his cause, he is in a similar man- 
ner interested in this preliminary decision. ‘To sustain a motion 
proof is required. ‘The party whose interest in the motion may 
be as great as his interest in the cause, is admitted unexamined 
and unquestioned at his own instance to establish the facts, by 
which he expects to sustain his motion. The instances in 
which this is done are perhaps more numerous than the causes 
themselves. And each instance is a violation of the general 
rule. In all these the question occurs, why, if so great be the 
danger from the testimony of parties, are they received for this 
purpose? The evidence, it may be said, is offered to the 
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court. What then? is it Jess important that the court should 
hear the truth than others? Is correct information less valuable 
to them than to others? If this testimony be too dangerous to 
trust juries with it, is it not too dangerous for the judges to hear, 
who, in the eye of the law, are incompetent to judge of facts? 
So incompetent that questions of fact are not tried before them? 
Or is it that the judges are less likely to be deceived, that they 
are better qualified to decide the relative weight of testimony? 
If so, let them hear all the evidence. Whatever may be the rea- 
sons assigned, still in fact here is a gross inconsistency. And 
if this evidence be properly admitted, if it be free from danger, 
there is no conceivable case in which the testimony of the party 
would be attended with danger.’ 

Admission from Necessity. 

Parties {rom policy being excluded ; from necessity, the ex- 
cluded witnesses are recalled and heard. Thus words serve for 
admission, words for exclusion. They are admitted from neces- 
sity, where it is impossible to adduce better proof, ‘for that the 
law must not be ineffectual by impossibility of proof.’* A good 
reason, undoubtedly, but in what conceivable case will the party 
offer himself, when he does not conceive his own evidence neces- 
sary? If other evidence is attainable and sufficient to establish his 
rights, he will not testify himself; it is only when he can pro- 
cure no other proof, that, conceiving it necessary, he will offer 
himself. But it is only from necessity, that evidence is ever 
introduced. But the necessity must be one ‘ resulting from the 
subject as constituted by general law,’ not ‘a casual and acci- 
dental want of proof’ in particular cases. The absence of proof, 
if a good reason for admission in one case, is equally so in an- 
other. A particular absence of proof no reason! But the law 
must, in this case, ‘ be rendered ineffectual from want of proof’ 
as much as in any conceivable class of cases. Whenever the 
evidence of the party is from any cause necessary, from what- 
ever cause the deficiency of other proof may arise, the law is 
rendered ineffectual. The only difference is, that, if the rule 
be a good one, the more numerous the particular cases, which 
fall within the excepted class, the greater the evil which is done. 
No matter how this want of proof occurs; whether by accident 


1 The defective mode of examination will be hereafter considered. 
2 1 Gilbert Ev. 245. 
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or not, once occurring, the necessity is the same, the argument 
the same for admission, as if it was within the excepted class. 
The law is rendered ineffectual in all cases, when necessary 
evidence is excluded, without any reference to the causes which 
create this necessity ; and if the rendering the law ineffectual is 
a valid reason in one, it is in all possible cases. But, says Gil- 
bert, in justifying the exclusion of evidence rendered necessary 
by accidental causes, ‘the law must prefer the suffering of par- 
ticular inconvenience, rather than the suffering a general mis- 
chief.’ But the rule being, as it must be assumed to be, a 
good one, the admission, in cases where this necessity arises 
from accidental causes, is only a particular mischief ;? and when 
these particular cases increase so as to become a class more or 
less numerous, that is, when the particular becomes a general 
mischief, should not the particular, the lesser mischief, be pre- 
ferred? Is there not less evil in admitting a party in a partic- 
ular case, which may be of rare and casual occurrence, than in 
a particular case, the like of which will frequently occur. Ad- 
mission being an evil, one would suppose the less frequent its 
occurrence the better; that a casual and accidental, would be 
preferred to a systematic and general violation, in an extensive 
class of cases, of a necessary and useful rule. 

In what cases and as to what facts does this necessity author- 
ize admission? In those cases where the facts are supposed to 
be within the knowledge of the party. The general reasoning 
which supports this class of exceptions, will be found fully de- 
veloped by Parsons, Ch. J., in the case of Stimpson v. Drowne.? 
In this case, which was a complaint under the bastardy act, the 
court say that the mother, ‘though made a competent witness 
from necessity, yet her testimony ought not to be given to facts 
equally within the knowledge of other persons who are disinter- 
ested. As in debt on the statute of hue and cry, the party rob- 
bed is a competent witness from necessity, and he is sworn in 
chief; he is examined as to all facts which, from the nature of 
the transaction, must be within his own knowledge ; but to the 
other facts necessary to support the action, and which, from 
their nature, are within the knowledge of disinterested persons, 
he is not examined.’ Remembering that on account of too 


1 1 Gilbert, 248. 22 Mass. 444. 
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great temptations to perjury, parties are excluded, let us exam- 
ine this exception. It is obvious that the greater security with 
which perjury can be committed, the greater the probability of 
its existence. As to facts which may be known to any number, 
and which, if false, may be easily contradicted and disproved, 
the party is rejected. As to facts solely and exclusively within 
his own knowledge, he testifies without fear of contradiction, 
without possibility of detection, without checks of any descrip- 
tion. Uncontrolled, unchecked, at liberty to wander, if he 
choose, over the whole field of falsehood, under circumstances 
thus dangerous, the party is admitted. In other cases, where 
there may be disinterested witnesses, if his testimony be false, it 
may be disproved ; in this, if false, detection, except from his own 
statements, is impossible — the other party suffers without hope. 
Is there the greatest danger of perjury when detection is easy 
or when it is impossible? ‘To take away all means of detection, 
or to remove all fear of punishment, would seem to be an odd 
way of preventing the growth of perjury. But whether a good 
way or not, it would seem that the judges so considered it, in- 
asmuch as in those cases alone is the party received. Perhaps, 
however, if that was not their opinion, the increase of perjury 
might have been thought a reason for admission. Increase the 
danger, render detection ab extra impossible, enable the witness, 
whose presumed perjury is a matter of legal presumption never 
to be disputed, to perjure himself with perfect security, — do 
this, and then the law admits the witness from necessity. Im- 
possibility of other proof, followed as it is with consequent im- 
possibility of detection, a reason why, if ever, the testimony 
of a party should be refused, is adduced and sanctioned, to jus- 
tify admission, by those who in the same case would shudder at 
questioning the same witness as to ‘other facts,’ when, if he 
should testify falsely, detection and punishment could hardly be 
avoided. ‘I’o justify all this inconsistency, the word necessity is 
sufficient, as if, in some inconceivable way, the word, or the 
necessity itself, diminished the danger of falsehood, or lessened, 
in any manner, the evils which the rule was intended to pre- 

vent; as if it were necessary to admit evidence more likely to 

be productive of evil than of good — evidence which, under the 

most favorable circumstances, is assumed so incurably untrust- 

worthy, that to prevent injustice, it is most carefully excluded. 
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In 1 Greenleaf’s Reports, 27, Herman v. Drinkwater,’ may 
be found an interesting illustration of the exception from neces- 
sity. In this case, the master of a vessel broke open and em- 
bezzled the contents of a trunk, he had received to carry to 
another port: the delivery of the trunk and its being broken 
open being proved, the party was admitted to prove the con- 
tents and their value, upon the ground of necessity ; ‘he not 
having it in his power to establish that fact by other proof.’ The 
plaintiff, say the court, would be deprived of an adequate remedy 
unless admitted, and therefore they receive him. Had there 
been full plenary proof of the contents of the trunk, but no evi- 
dence to prove its being broken open by the defendant, except the 
plaintiff’s, would he have been admitted? No. Yet is not his 
evidence as necessary, is he not as much ‘ deprived of adequate 
remedy ’ in this as in the other case? Is it not just as hard to 
lose one’s case from defect of proof as to one fact as another? 
Yet, as to any other fact, the plaintiff would have been unhesi- 
tatingly rejected, even though he were thereby ‘ deprived of an 
adequate remedy.’ Admitted to state the contents of the trunk ! 
Suppose a note had been lost, would he have been received to 
state its contents? No. But is there any more danger in stat- 
ing the contents of notes than of trunks? In this very case, had 
two trunks been in litigation, and proof of the contents of one 
attainable, the plaintiff would most probably have been rejected, 
the urgency of the case being not quite so apparent. Had the 
proof of the contents been of a contradictory nature, would the 
party have been received to corroborate the evidence by him 
adduced? Probably not. Had there been contradictory evidence 
as to the embezzlement of the contents, would the party have 
been allowed to strengthen, by his own evidence, the statements 
of the witnesses he had produced? Certainly not. Yet how 
much less is the danger of perjury in stating facts which may be 
known to any number of individuals, than in stating facts known 
only to himself? 

Book accounts, verified by the suppletory oath of the party, 


1 | Yates, 34, Snider v. Geiss; a similar case. 

Jurare in infinitum, sed judex potest prefinire certam summam, usque 
ad quam juretur. Item et si juratum fuerit, licet judici vel absolvere, vel 
minoris condemnare. Dig, 12.3. 4. and 5. The civil law authorizes the 
party in certain cases to prove the value of the goods or property taken, but 
places bounds, ne in infinitum juretur. 
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may be mentioned as another exception. The party is admitted 
to serve himself, and sworn to make true answers. For his 
own interest admitted, but if the adverse party wishes to subject 
him to examination, as to other facts adverse to his own inter- 
est, and is willing to incur the risk, he is not allowed to do it. 
The effects of interest can hardly be considered less injurious 
in this than in any other case. The party, in the civil law, is in 
a similar manner admitted to supply what is wanting in the 
evidence, which results from his books, they being considered 
but half proof. 

S‘atutory exceptions. 

Without noticing more particularly the exceptions of the 
common law, it may not be amiss to examine the statutes 
enacted in reference to this subject. The legislature, recognis- 
ing the absolute perfection of the exclusive rule, have still legit- 
imatized a host of exceptions, irreconcilably at war with the 
general principle. A sample or two, as illustrating the wisdom 
and consistency of legislative action, will be offered. Search- 
ing over the whole tribe of plaintiffs and defendants for that 
purpose, wherever they find dishonesty, they admit ; not finding, 
as far as possible they endeavor to create it. Such may be 
given as a brief description of their doings. 

Exceptions under the Usury and Gaming Acts. 

The usury law may serve for illustration. A note being in suit, 
the interest of the plaintiff to enforce, of the defendant to avoid the 
payment of this is as great as of any other note of equal amount. 
In this case, if the defendant should testify that more than the 
legal rate of interest is reserved, the note is adjudged void, un- 
less the plaintiff will by oath contradict this statement, when the 
payment is enforced. As to any other facts regarding this or 
any other note, the parties are refused. But, in addition to the in- 
terest, there would seem to be no common degree of turpitude in 
thus endeavoring to avoid the payment of a debt voluntarily con- 
tracted and justly due ; and as far as such conduct goes, it affords 
proof of no ordinary dishonesty on the part of the defendant. 
The defendant by the verity of his oath, a knave, and, if false, 
doubly so, is admitted, and by that very admission, encouraged 
to cheat the plaintiff out of his property. Such would seem to 
be the view that most would have of the defendant. 

But by the theory of the usury law, the defendant is consid- 
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: ered as oppressed, and the law is passed for his security. On 
this hypothesis the matter assumes a new aspect. ‘The parties 
| are both sworn and both heard; so far the course, which reason 
dictates, has been pursued. But they might as well have been 
neither sworn nor heard, for the legislature, long before the con- 
tract was entered into, have saved the judges the labor and 
trouble of reflection by establishing, in advance, an invariable 
rule, not nominally, but really invariable, by which all cases are 
to be decided. And how? Always in favor of the plaintiff. 
A law made for the especial protection and security of the op- 
pressed — the oppressor and oppressed being both heard — the 
decision is invariably in favor of the individuals, whose practices 
the law wishes to repress. What is probable is that the defend- 
ant would rarely or never deliberately swear to the existence of 
usury, when no usury existed. Whether probable or not, it is 
still more probable that the plaintiff, indignant at the conduct of 
the defendant, would deny such usury, even if it were true. 
The balance of probabilities will be seen to be in favor of the 
defendant as to that fact. But the law does not permit the 
judge to weigh, to consider, to discriminate, even though he 
were ever so fully satisfied of the falsehood of the plaintiff, even 
though evidence ab extra to any amount were obtainable, — still 
he is bound to decide upon this false testimony as if it were 
true. ‘The gaming act, passed as it was for the protection of the 
loser, presents the similar absurdity of requiring full and im- 
plicit credence in the statements of him, whose rapacity it was 
the object of the law to curb. In ordinary cases the result of 
false testimony is more or less uncertain; in this, in addition to 
the motive of interest, the plaintiff is encouraged to perjury by 
the absolute certainty of its successful issue: so the plaintiff on 
his part will only commit perjury, the legislature on their part 
will insure its success. Such are the terms of the contract 
proposed to all dishonest men. Decreeing by statute that all 
plaintiffs, without exception, are to be believed, they take from 
defendants all hope but in the integrity of the very individual 
whose dishonesty is assigned as a reason for trampling under 
foot the ordinary rules of the law. 

It seems, however, notwithstanding the special confidence 
thus reposed in the oppressor, that if the plaintiff, the witness 


whose veracity the legislature have ordaiued should never be 
VOL. VIII.—NO. XY. 5 
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questioned, should, from sickness or any other cause, be unable 
personally to appear, his deposition or affidavit, after due notice 
given to the adverse party, is not to be received, although, in 
motions or questions of that description, his affidavit without 
notice would be unhesitatingly admitted. One of those verbal 
reasons, which constitute so much of the learning of the law, is 
deemed amply sufficient for this distinction. It seems that the 
danger of perjury is greater or less as is the solemnity with 
which the oath is administered. The oath must, in this case, be 
administered by a justice of the peace; but if the party were 
present in court it would be done by the clerk; and as, from 
some cause or other, it happens that justices cannot administer 
the oath with as great solemnity as clerks, to prevent the inev- 
itable increase of perjury, which would result from oaths thus 
defectively administered, they are prevented from doing it at 
all. Veracity dependent upon the room in which, and the 
person by whom, the oath is administered.'| Such are the 
reasons which judieial wisdom has assigned for legislative action. 
Meanwhile, on the part of the plaintiff, as ample provision is made 
for his interests as could possibly be desired. If necessary, 
delay is granted; or if he should die, the defendant being ex- 
cluded, his estate recovers the debt. The defendant alone is 
the sufferer. In addition to the trouble and expense consequent 
upon delay, if from sickness or death he should not appear in 
court, decision in favor of the plaintiff follows irrevocably. Out 
of court, neither can the oath be administered to him. ‘To one 
unlearned in the law, the question might occur, why oaths, so 
deficient in solemnity, so replete with perjury, are ever allowed ? 


1 2 Pick. Rep. 67, Frye v. Barker et al. The oath of a plaintiff that usu- 
rious interest has been taken or secured, must be administered in court. If 
administered elsewhere the court observe that ‘there might be more danger 
of false swearing than when the party is under the solemnity of a court. 
We know of no case in which a party has the benefit of his own oath upon 
a trial, except when the oath is administered in court. Probably the object 
of the statute was, that the oath of defendant should be met by an oath de- 
livered with the same solemnity.’ From whence it follows that if the oath 
could have been administered with the same solemnity by justices as by 
clerks, the statute, in cases of necessity, would have allowed it to have 
been done. 

In the civil law the oath of the party might be taken at home for good 
and sufficient cause. 

Ad egregias personas, eosque, qui valetudine impediuntur, domum oportet 
mitti ad jurandum. Dig, 12, 2. 15. 
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Why, if the oaths administered by justices are so much more 
likely to be violated, should they ever be allowed thus to put in 
jeopardy the consciences of witnesses, and the rights of parties ? 
In affidavits without notice, the oath of a magistrate will answer ; 
with notice, and with adequate opportunity for examination, it 
will not answer. Solemnity is sufficient without, insufficient with, 
notice. For what purposes do distinctions like these serve, but 
to burthen the memory and confuse the mind ? 

In the cases examined, although the only effect of the rule 
was to produce misdecision, where it perhaps might not have 
ensued, there was, at any rate, the apparent merit of having 
heard both parties ; even though special provision was made, 
that false testimony should have the force and effect of true; 
that, the judge hearing should act as though he had not heard, 
But the height of legislative absurdity had not then been reached. 
If wrong decision was the object of legislation, ample pro- 
vision was already made to produce misdecision after hearing 
all the evidence. ‘To hear cases by the half, and decide as 
they could, was an experiment, which alone was wanting to fill 
up the measure of possible absurdities. The occasion selected 
for this peculiar judicial experiment, was as remarkable as the 
experiment itself." 

Exceptions under the Bastardy Act. 

In complaints under the bastardy act, the mother, as to cer- 
tain facts, is admitted : as to all those which may be known to 
an indefinite number of individuals, when she may be contra- 
dicted from any and every quarter, she is refused : as to those 
within her own knowledge and when contradiction by the as- 
sumption can come from but one, she is selected for admission, 
and the reputed father, — the only witness whose knowledge is 
equally extensive with her own, is excluded. 

' En Italie, le serment d’une fille enceinte est recu pour une preuve suf- 
fisante, au prejudice de celui qu’elle nomme pour pére de Venfant qu’elle 
parte dans son sein. . . . On respecte comme une preuve le serment d’une 
mechante personne qui avoue son crime au prejudice d’un autre, dont la 
probité n’est rendue suspecte par aucun autre indice. Par une suite d’un 
pratique si insenseé, en Italie, une fille qui avoue qu’elle a eu un com- 
merce charnel avee plusieurs personnes, & la fois, conserve encore assez de 
credit, pour pouvoir, par son seul serment, declarer celui dont elle est 
grosse. .. . Les filles choississent presque toujours dans le fait, celui dont 
elles croyent se pouvoir accommoder le mieux, sang s’embarrasser du ser- 
ment. Traiteé des Loix Civiles. 2 Tom. 109, 110, 
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Perjury — policy — interest — whatever may be the reasons 
assigned for any and all cases of exclusion, are they not appli- | 
cable with as much, nay, with greater force to the mother, than 
the reputed father? But the mother is admitted from necessity. 
From ‘the nature of the transaction,’ is not the reputed father 
equally conversant with every fact? Are they not all as much 
within his knowledge, as within that of the complainant? Is not 
the necessity for his admission equally great? Important as it 
is that the mother should be admitted to substantiate all true 
charges, is it any the less important, that the reputed father 
should be received to disprove all untrue charges? Yet the 
mother, degraded,’ by her own confession, debased as she is 
proved to be by facts incontestable, is admitted, and the reputed 
father, whose guilt is as yet a matter of doubt and uncertainty, 
rejected. Is the mother so peculiarly deserving of credence, 
that, for her sake, the dangers of perjury, and the truth-destroying 
effects of interest, must be incurred? If her admission is proper, 
is the reputed father’s any less so? The defendant, supposed 
innocent, is refused ; the complainant, known to be guilty, heard. 
Even if cases must be heard by the half* at a time, was there 
much wisdom in the selection ? 

Insolvent and fraudulent debtors; the briber and the bribed ; 
the rapacious usurer and the distrusted lender ; the gambler and 
his ruined victim; the infamous mother ; the hired informer ; 
the traitorous accomplice ;*— such are the witnesses specially 
selected as deserving so peculiar credence, that for them the 
most iinportant rules of law must be violated. Without a breach 
of the most liberal charity, it may be truly said, appearances are 

1 The credibility of a female witness may be impeached by proving that 
she is a common prostitute. Com. v. Murphy. 
York, 13 Johnson, 504, Jackson v. Lewis. 

2 Cases heard halfatatime. Audialteram partem: A direction so obviously 
proper, one would suppose could never be disregarded. It never can but at 


the sacrifice of justice. It will hereafter be seen to how enormous an ex- 
tent this rule is disregarded. 


Decided differently in New 


2 Quis circumscriptor, quis ganeo, quis nepos, quis adulter, que mulier 
infamis, quis corruptor juventutis, quis corruptus, quis perditus, inveniri po- 
test, qui se, cum Catilina, non familiarissime vixisse fateatur? Cic. in Cat. 
The companions of Cataline and the witnesses of the legislature seem to have 
been selected with similar judgment and upon similar principles. To have 
associated with a good man, to have admitted as a witness a party of in- 
tegrity, would, in either case, have destroyed the beautiful symmetry. 
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against them. Indeed, whenever there are peculiar objections 
to a witness, whenever his character is odious and depraved, 
provision is made for his admittance. Nor is that all. Lest the 
judge, if left to himself, might in some ill-advised moment decide 
correctly, ample and extraordinary provisions are made to render 
misdecision unavoidable. The truth of these observations having 
been rendered fully apparent by the examples already adduced, 
we shall not trouble the reader with any further illustrations. 

What is obvious is, that the more plaintiffs or defendants there 
are, the more numerous are the individuals from whom truth may 
be obtained, and the greater the evils of exclusion. ‘The more 
numerous the individuals acquainted with any transaction are, 
the more numerous are the sources from whence the facts may be 
ascertained, and the greater the evils of closing these avenues to 
true and trust-worthy evidence. ‘The more witnesses there are 
admitted, the better is the prospect of justice. Improper as it 
is to exclude one, it is still worse to exclude more. As yet we 
have supposed but one plaintiff or defendant. Let the number 
be increased to any amount. The plaintiffs’ being more than 
one, is a co-plaintiff, if willing, received, if unwilling, compelled, 
to testify? If willing, he is never received for his co-plaintiffs, 
if unwilling, never compelled to testify against them. Such 
would be the general answer. 

But a legal position, not accompanied with exceptions, would 
be an anomaly not to be suffered. Accordingly, ‘in a recent 
case, a plaintiff, by consent of the defendant, was allowed to be 
examined on oath as a witness in the case, although he came to 
defeat the claim of his co-plaintiff.’' Had there been any ob- 
jection on the part of the plaintiff admitted, or of the defendant, 
the admission could not have taken place: —the consent of 
both was required. This consent, on the part of the defendant, 
would never have been granted, but upon some understanding, 
express or implied, as to what would be the testimony of the 
co-plaintiff thus admitted. Had he supposed it adverse to his 
own interests, he never would have consented — consenting, he 
has received a pledge, express or implied, that such testimony 


1 3 Starkie, 1061. Soof defendants. ‘If the evidence of a’ defendant be 


sought, for the purpose of charging himself, and in contradiction to his inter- 
est, there is no legal objection to his competency, if he chooses to testify. 1 
Phil. 63, note. But will he, will any one, choose to testify ? 
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will be to his own advantage. If, then, such pledge be given, 
and the co-plaintiff, after being admitted, should testify adversely 
to the interests of the defendant, the pledge is forfeited; and 
does this violation render him more deserving of confidence ? 
But whether he is pledged or not, still if his testimony be unfa- 
vorable to the defendant, favorable to those associated with him, 
is he not under the influence of interest? No matter how his 
admission was procured, it being procured, and his testimony 
favorable to himself, is there not as great danger of perjury as if 
he had been admitted at his own instance? Does the veracity 
of a witness depend upon the individual at whose instance he is 
introduced? The testimony, then, being adverse to the defend- 
ant, he is as much under the influence of interest, his testimony 
as dangerous, as would have been that of any co-plaintiff, intro- 
duced at his own instance. 

If the testimony of the admitted co-plaintiff should be, as is 
anticipated, favorable to the interests of the defendant, how hap- 
pens it, that the consent of the plaintiff is obtained? That he 
shouid consent to prejudice himself, that he should commence a 
suit for the purpose of having it defeated, seems not to be very 
probable. The fact that the plaintiff has, to a certain ex- 
tent, an interest in common with other plaintiffs, by no means 
proves that he may not likewise have interests in common with 
the defendants, and adverse to the co-plaintiff. Unless you sup- 
pose the conduct of this co-plaintiff of a peculiarly romantic 
description, you can hardly suppose he will consent to prejudice 
himself. Consenting or choosing, then, to testify, no stronger 
proof can be obtained, that he has some interest adverse to his 
co-plaintiff and favorable to the defendant, and that he consents 
to be admitted, because he is willing to serve himself. Is he 
not then interested? Is he not interested as much as the de- 
fendant whom he assists? Are not their interests one and the 
same? And how are the other co-plaintiffs situated? Placed 
entirely at the mercy of the defendant, or, of what amounts to 
the same thing, of a co-plaintiff identified in interest with him. Co- 
plaintiffs, in any number, knowing the falsity of this testimony, 
with lips sealed must suffer in silence; they are not permitted 
to contradict these statements.*? ‘ But this case was so pecu- 


1 If the plaintiffs were to make a declaration out of court, evidence of that 
declaration would be admissible ; and how is the proof less eredible, said 
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liarly situated that there could be no danger of perjury.’* A 
very peculiar case, certainly, if free from all danger of per- 
jury. Were a dispute to arise between two firms, in each of 
which the plaintiff had an interest, in the one as active, in the 
other as dormant partner, his interest as plaintiff minute, his 
interest as defendant great to any conceivable amount, — has 
he not adequate inducement to serve his greater, at the expense 
of his lesser, interest? Yet under the pretence that he is acting 
against his own interest, a fallacy so thin and shallow that a child 
at the first glance would detect it, he is admitted, and his evi- 
dence viewed as peculiarly worthy of trust. Liberty is given to 
a plaintiff to injure himself, if he chooses. But who will ever 
choose? Meantime no precautions are adopted to prevent his 
injuring others. The consent of his co-plaintiff is not required. 
The only inquiry is, whether two individuals will consent to serve 
themselves —so they will, they shall be heard. The consent 
of those who may thus be exposed to any amount of loss and 
expense, of those who alone will suffer, is perfectly immaterial. 
Whether they choose it or not, suffer they must, if their adversely 
interested co-plaintiff so wills it. As by the law, all those with 
whom a contract is made must join, the adversely interested 
co-plaintiff could not have been left out with safety, had the 
others wished it. ‘The same law existing as to defendants, as 
the plaintiff can select whomsovever he pleases for defendants, 
he may join those in community of interest with himself at his 
own pleasure. So that if there should happen to be a plaintiff 
or defendant whose interests are opposed to their associates, his 
version of the matter must bind all the others, though plaintiffs 
or defendants to any number should offer, by their oaths, to dis- 
prove his statements. He is received, they are not heard. 
Such are the cases free from danger. Such is the regard for 
those who are so unfortunate as to be engaged in litigation. 

By the theory of the law all parties are liars; and as the 
plaintiff can choose whom he pleases for defendants, he is thus 
C. J. Mansfield, if, with the consent of the defendant, he declares the same 


thing upon oath at the time of the trial? 1 Phil. 61. One bad rule is thus 
made to support another. 


The law as regards confessions of parties was 
intended to have been examined in this article, but its length renders it ne- 
cessary to defer that subject for a subsequent number. The law as to ad- 
missions will as ill bear examination, as any portion. 


1 3 Starkie, 1061, note, Norden v. Williamson, 1 Taunt. 378. 








een se 





44 Incompetency of Parties as Witnesses. [July, 


invested with the power of destroying the ‘legal integrity’ of 
others ad libitum, by merely making them defendants. In this is 
included the power of depriving the defendant of all proof, by 
selecting as defendants those by whom the defence would have 
been substantiated. It was not enough to reduce to silence all 
real defendants, however numerous, but the ability to destroy 
the legal veracity of all the defendants’ witnesses must be super- 
added. A rule like this, more particularly in cases of tort, 
places the defendants in the control of the plaintiff. How then 
is the Jaw? Are defendants admitted at the instance of the 
co-defendants, or are they compelled, at the instance of the plain- 
tiff, to testify to the prejudice of those associated with them in 
the defence? To these questions the answer would be in the 
negative. So long as their names remain on the record, if no 
evidence, or the slightest, be adduced against them, they are not 
heard.’ A discretion, however, in certain cases, is granted to 
the judge, of directing the acquittal of defendants against whom 
nothing is proved, for the purpose of making them witnesses. 
This, however, can never be claimed asa right. A verdict 
being rendered in favor of a defendant, or in torts, by having 
suffered a default, is he a witness, and for whom? He isa witness 
for the defendants — refused if called by the plaintiffs. For this, 
as for every thing else, there is a reason —but what a reason! 
The plaintiff has waived his testimony by making him defendant.’ 
With reasons like these at command, what may not the judge 
accomplish ? He may admit or reject at pleasure. Had he chosen 
to admit, it would have been enough to have waived his prior 
waiver, a thing easily said, and he would have been received. 
Not, however, choosing to admit, he considers the waiver 
as binding. What the witness will testify, whether truth or 
falsehood — however important the testimony may be — is of no 
consequence. ‘The great question upon which his admission 
rests, is, by whom is he called? If called by the plaintiff, no 
matter how important his testimony may be, or how much the 
plaintiff may repent of his illjudged waiver, he is irrevocably 


11 Phillips’s Ev. 62, cases cited in notes. 3 Starkie, 766. If in torts the 
defendant suffers a default, he may be received for the others. 

21 Phil. Ev. 63. ‘ The plaintiff cannot ordinarily examine a defendant . . 
against whom nothing is proved, because he is considered as having waived 
his testimony by making him defendant.’ 
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excluded. If called by the defendant, with whom it could rarely 
happen but that he should have some community of interest, at 
any rate, of feeling, he is admitted: To exculpate the defend- 
ants, admitted, to inculpate, refused. Will your testimony be 
for the plaintiff or defendant? As the witness may answer, he 
is admissible or not. 

Although the defendant, when defaulted, is, in torts, received 
to aid his co-defendants, yet in contracts the law is different. 
Lord Kenyon assigns as a reason for this distinction ‘ that he 
might negative the contract, and that if negatived as to one, it 
fails as to the other;' which, being interpreted, signifies, that 
the plaintiff has no case; that if the evidence of this defendant 
should be heard, it would so appear; therefore they take spe- 
cial care that it shall not appear. So far from showing the 
propriety of rejecting, it shows most forcibly the necessity of 
admission. Here the admission depends not so much upon the 
person calling, for even the defendant cannot obtain the testi- 
mony in this case, but upon the words in which the writ happens 
to be couched — if trespass, the witness is heard — if assumpsit, 
refused. Nor do distinctions end here. Had the name of this 
co-defendant not been inserted in the writ, or, being inserted, 
had he been fortunate enough to escape the service, he would 
have been received.” 

In the exceptions noticed, the party is introduced at his in- 
stance, or to save his own interest. Jn No ONE INSTANCE at 
common law is the party compelled to answer, if unwilling. The 
exceptions are all of the most dangerous description, and if 
proper, what becomes of the rule? If the party can with safety 
be received under the most dangerous circumstances, if indeed 
his evidence is necessary under those circumstances, why should 
he ever be excluded? 

But to what purpose wander, without a clue, through the 
Dedalion labyrinth of the common law? Bad rules being estab- 
lished, the oftener they are violated the better. The rule and the 
exceptions cannot stand together. The sooner it is determined 
which shall predominate, the better. 


11 Phil. Ev. 63. 

2 1 Pick. Rep. 121, Gibbs v. Bryant; 2 Pet. Rep. 186, Le Roy v. John- 
son. In the latter cases releases might have been necessary. But cannot 
aman, whose name is in a writ, sign a release, as well as any body else? 
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So inuch for the pure and tried reason of the common law. 
How much preferable may be equity, remains for further con- 
sideration. 





ART. I1.—INSURANCE— CASE OF COLLISION. 


A question is proposed arising on the following case : — 

On the arrival of the ship Grecian at Hamburg, with a pilot 
on board, as there was not room, as the pilot supposed, to pass 
outside of the vessels, and between them and the southern bank 
of the river, he proposed to pass through a narrow space, left 
in the channel of the river, among the vessels lying at anchor, 
in such a manner, as to leave two brigs on the right. The ves- 
sel passed the first of these brigs; the pilot then ordered to let 
go the anchor ‘to avoid running on shore, or against the other 
brig. While, however, they were endeavoring, in this manner, 
to keep clear of the brig and the shore, the ship, swinging on 
her anchor, run foul of a lighter,’ loaded with sugar and sunk 
it, whereby the boat and its load were totally lost. ‘The Gre- 
cian sustained no damage. The case does not suppose any 
blame either on the part of the men on board of the lighter, or 
the pilot or the captain or crew of the Grecian. According to 
the laws of Hamburg, the damage thus occasioned must be 
contributed for by the two vessels and cargoes; each vessel and 
its cargo, bearing one half of the damage. In the present case, 
in pursuance of the decision of the tribunal at Hamburg, the loss 
was equally apportioned between the ship and her cargo, that 
is, it was decreed that the ship Grecian should pay one quarter 
of the injury done, and the cargo another quarter, making one 
half of the value of the lighter and its load; the loss of the other 
half to be borne by the owners of the lighter and of the sugars 
lost. Before the case was decided, at Hamburg, the consignees 
of the Grecian and her cargo wrote to the owners, that they 
hoped to have the loss, that is, half of the value of the boat and 
its load, apportioned on the ship and cargo, as a general average 
according to the value of each. In case of its having been so 


' Plowden. 
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contributed for, the contribution on account of the ship would 
have been inconsiderable, as she had a valuable cargo. 

The question is, whether the underwriters on the ship in Bos- 
ton, are liable for the amount or any part of the amount so 
paid? 

It was a rule of the Roman Law, that in case of collision 
without fault on either side, each party must sustain his own 
damage. Such is also the law of England and the United 
States. But at Hamburg, as appears from the present case, 
the damage is apportioned between the two vessels. Such is 
the provision of the laws of Oleron, ch. 14. And it appears 
to be incorporated into most, if not all, of the maritime codes 
of the continent of Europe. The rule applies only to cases, in 
which there is no fault on either side, for if the damage be 
occasioned by the negligence of either party, the laws of all 
countries agree that the party in fault shall make good the dam- 
age. 

This rule for apportioning the damage is not, however, uni- 
form. Valin discusses its particular construction and applica- 
tion at some length in his commentaries on the marine ordinance 
of Lewis 14th. One question made is, whether damage done 
to the cargo by such collision, shall be apportioned. Another 
question, under at least some of the maritime codes, is, whether 
the cargoes of the two vessels shall be brought into the contri- 
bution. It appears to have been a subject of discussion before 
the marine court of Hamburg, in this very case, what propor- 
tion of the damage should be contributed for by the cargo of the 
Grecian and what proportion by the ship. The rule, therefore, 
appears not to have any very precise and uniform construction 
and application at Hamburg, but to be subject to a pretty full 
exercise of discretion, on the part of the tribunal having juris- 
diction. 

The argument urged in favor of the liability of the underwri- 
ters to indemnify the assured in this case, is, that if the insured 
vessel had been the one injured by the collision, then by the 
law of Hamburg, as applied in this case, the other vessel and 
cargo must have made good one half of the damage, and ac- 
cordingly the insurers of the American vessel and cargo, would, 
by the operation of the Hamburg law, have been exonerated 
from one half of the loss, to which they would by our own laws 
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have been liable. If the damage were but nine per cent. on 
the value, and one half of it should be thus contributed for, by 
the other vessel and cargo, it might possibly raise another ques- 
tion, namely, whether the loss was not thus brought within the 
exception of Icsses under five per cent. ‘Thus in the reverse 
of the event in this case, as to the party damaged, the under- 
writers on the American vessel would, by the operation of the 
Hamburg law, not only have been exonerated from half the 
loss, but might possibly have been discharged entirely, in case 
of the above construction being put upon the exception, as to 
which, however, I do not wish to be understood as giving any 
Opinion. Since, then, the underwriters would be entitled to the 
benefit of the operation of the foreign law, in case of the vessel 
insured being the one injured, it is argued, that in the opposite 
case, that is, such a one as the present, they ought to be liable 
to indemnify the assured against the loss he has sustained by 
the collision, through the operation of this Hamburg rule, to 
which -he would not have been liable by our own laws — that 
as the underwriters are necessarily entitled to the benefit of the 
Hamburg law in one case, they should also be liable to make 
indemnity for the disadvantage sustained by the assured in con- 
sequence of its operation in the other case. 

It is urged that as it was contemplated by the parties that the 
vessel would, in the course of the voyage, come within the 
jurisdiction of these foreign laws, as far as the direct conse- 
quences of the perils insured against are affected by the opera- 
tion of those laws in making an apportionment of the damage on 
the different subjects of ship, freight, and cargo, the underwrit- 
ers are bound to make indemnity, precisely as a general average 
adjusted in a foreign port is binding upon the insurers here in 
respect to the apportionment of the damage, to which the un- 
derwriters are liable to contribute by our laws. 

Though, at first view, this appears not to be unreasonable or 
inequitable, yet there is some difficulty in giving the policy this 
construction. It is true that where the underwriters are liable 
to a contribution for an average, and by the vessel’s coming 
within the jurisdiction of foreign laws, the average is by those 
laws apportioned differently from our rules, the underwriters are 
bound by the foreign adjustment. But as to the subjects to be 
brought within the operation of the contract, namely, the kind 
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of perils and species of damage, covered by the policy, the laws 
of the place where it is made are usually understood to govern. 
Thus, where, in an average adjusted at Lisbon, the provisions 
for the crew were included, as one of the items, it was held that 
the underwriters in England were not liable to make indemnity 
to the insured for this part of the average, since this was a 
species of loss not insured against by the policy. Power v. 
Whitmore, 4 Maule and Selwyn’s Reports, 141. A similar 
decision has been made in New York, Lenox v. United Ins. 
Co. 3 Johns. cases, 178, in respect to a general average adjusted 
at Lisbon on account of a jettison of pipe staves carried on 
deck. There is, it is true, some obscurity hanging over this 
question, but they appear to me to recognise, though in rather 
vague and indefinite terms, the distinction above suggested. 

To apply this distinction to the present case. ‘The under- 
writers agree in the policy to make indemnity for the damage 
done to the subject by the operation of the perils insured against, 
and also against the expenses voluntarily incurred, and sacrifices 
voluntarily made, to save the subject insured from the operation 
of those perils. But it is not a stipulation of the policy to make 
indemnity to third persons for the damage that the ship may do 
them, whether by the fault of the master and crew, or in conse- 
quence of the operation of the perils insured against, upon the 
subject insured; nor to indemnify the assured for any loss he 
may incur by being obliged to make good such damage to third 
parties. 

Another principle seems to exclude this loss from the policy ; 
namely, that by which the insurers are liable only for the direct, 
and not for the remote, circuitous, and consequential damages 
occasioned by the perils insured against. Suppose, for instance, 
a ship insured against the perils of the sea, as distinguished from 
capture, is driven by those perils into a situation in which she is 
captured ; according to the received doctrines there is no doubt, 
1 think, that the underwriters would not be liable for the loss by 
capture. There is, in regard to this rule, as well as the one 
before mentioned, some difficulty and uncertainty in its applica- 
tion; but, to the extent of the case above supposed, it has, I 
believe, been generally adopted. And the present case seems 
to me to come within that limit. The collision was a peril of 
the sea, but the subject insured, in this case, sustained no direct 
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damage by that peril. The peril operated remotely and cir- 
cuitously through a foreign law, to bring the Joss upon the as- 
sured. The foreign law provides, in effect, that if another vessel 
runs against the vessel insured, and is thereby injured, the vessel 
insured, with its cargo, shall pay half of the damage. Now the 
policy provides that the underwriters shall indemnify the assured 
against the loss which ‘shall come to the damage of the said 
vessel or any part thereof.’ In this case no damage came to the 
ship insured. The damage is neither within the provisions of 
the policy, nor within the construction put upon it by the laws 
of the place where it was made. ‘There was a peril of the sea, 
which injured another vessel, and this circumstance was the 
occasion of imposing a contribution on the vessel insured. ‘This 
was an operation of the peril entirely foreign to the subject in- 
sured ; it is the foreign law that makes the loss to the assured, 
and not the operation of a peril insured against. It is an impo- 
sition Jaid by such laws on the vessel on account of an accident, 
with which the underwriters have no concern. 

But if the exaction had not been paid by the owners, their 
vessel would have been seized and sold to satisfy it. Can the 
loss be claimed, then, under the stipulation against seizure, arrests, 
or detention? I think it cannot. This clause does not protect 
the assured against all seizures and arrests. If the vessel had 
not paid the port dues, she would have been seized and de- 
tained for this cause, yet this does not render the underwriters 
liable to reimburse those expenses to the assured. Various 
cases coming under the same principle might readily be enu- 
merated. Where an arrest is the consequence of some peril or 
cause not insured against, and especially, where it is a mere 
alternative, as it would have been in the present case, namely, 
the result of not paying the contribution, the underwriters are 
not answerable. 

One objection urged against the claim is, that this sort of con- 
tribution for damages by collision cannot be brought within any 
description of loss known in our adjustments. It is said that it 
is neither a total nor partial loss, nor a general average. I have 
some doubt, however, of the force of this objection. ‘The con- 
tribution seems, in this case, to have been imposed distinctly on 
the vessel and cargo, so that the loss would be adjusted as a 
partial loss on each. 
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I am accordingly of opinion, that the underwriters are not 
liable for this loss. W. P. 
Boston, May 14th, 1831. 





ART. II.L—ON THE NATURE AND USE OF A WRIT OF RIGHT — 
A LETTER TO A GENTLEMAN OF THE BAR, 


Sir: You have requested my opinion on this question, ‘ Can 
an unsuccessful party in a real action support a writ of right 
if he has not a title or evidence which he could not have the 
benefit of in the former action?’ ‘Though it is not without great 
diffidence that I undertake to give an opinion on a professional 
subject on which there are different sentiments held by the gen- 
tlemen of the profession, yet as I have had occasion, in my pro- 
fessional avocations, to investigate the subject with the greatest 
scrutiny, and have formed an opinion (for myself) on the subject, 
which I conceive to be incontrovertible ; I submit that opinion 
to your consideration, together with the grounds on which it is 
founded. 

My opinion is that an unsuccessful party in a real action can- 
not support a writ of right, unless he has a title or evidence 
whick he could not have the benefit of in the former action. 
There being no statute or decision directly in point, I found 
my opinion on the general principles of law ; on the decision of 
courts the most analogous to the subject; and on the dictates 
of reason and plain common sense. 

There is no legal principle better established than this, viz. 
that the judgment of a court of competent jurisdiction is conclu- 
sive on the parties and their privies. The record not only 
proves that there was such a decision, but incontestably proves 
the facts there found : for though the facts there found are only 
the opinion of the jury, founded on the evidence given them, 
which opinion may be erroneous, and establish facts which 
never took place ; yet the policy of the law will not permit the 
facts so found again to be called in question or disputed. This 
principle, which is admitted by all, would definitively settle the 
point, were it not for the misconstruction of another principle of 
law, viz. that there is a distinction between real and personal 
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actions ; that there are no degrees or grades in personal actions ; 
but that there are in real actions; and that though a judgment 
in a real action may be pleaded in bar to an action of the same 
grade or degree, yet it cannot to an action of a higher degree ; 
from which it is erroneously inferred that under a writ of right 
may again be tried the title which was tried in the former ac- 
tion. I admit the premises, but I deny the inference. There 
are grades or degrees in real actions, which originate from the 
grades or degrees of title to real estate, and when a party has 
been unsuccessful in a real action, because he could not have 
the benefit of his title in that species of action, he may resort to 
an action of a higher degree, and may recover, the former 
judgment against him notwithstanding. 

To illustrate my meaning I will take a view of the different 
grades of titles to real estate, and the corresponding grades or 
degrees of real actions. 

If A takes possession of B’s real estate, he has only a naked 
possession; and though B at any time within twenty years may 
enter and oust him, yet A’s naked possession is a good title 
against every person but B. If E enters A can support tres- 
pass or a writ of entry against him. But if B suffers A to 
remain in possession twenty years, A acquires a stronger title, 
and B loses his right of entry. If B enters, he is a wrong- 
doer, and a trespasser, and A may support trespass or a writ of 
entry against him, and B can take no benefit of his paramount 
title to the property; for the law will not protect a man in the 
possession of real estate, which possession is acquired in viola- 
tion of law. B cannot in this case plead or give in evidence 
his paramount title to support him in his unlawful possession. 
But after this B may bring his writ of entry on his own seizin 
within thirty years, and will recover on his paramount title; 
the former judgment will be no defence for A, because the same 
facts, and the same title which were tried in the former action 
will not again be tried or even referred to, and this action is tried 
on a title which could not be tried in the former action. If B 
suffers A to remain in possession thirty years, and then brings 
his action on his own seizin, he cannot recover, for he cannot 
prove his possession within thirty years; yet if he dies, his heir 
at law (though he never had the possession or the right of pos- 
session) to whom the naked right of property has descended 
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may by a writ of right on the seizin of his ancestor recover, 
provided he can prove the possession of the ancestor within forty 
years and the descent. But this recovery is no impeachment 
of the former one, or in any degree inconsistent with it; for the 
same question is not again tried; and the question tried in the 
last action could not have been tried in the former action; the 
question tried in that action was, whether B had been seized of 
the demanded premises within thirty years or not; but the 
question in the last action was, whether the ancestor was seized 
within forty years; and if he was, whether the demanded 
premises descended to the demandant? 

These three degrees of title to real estate, to writ, possession, 
the right of possession, and the right of property, are the causes 
of the different degrees in real actions. One man may have 
the possession, another man may have the right of possession, 
and a third the right of property or freehold; and the law has 
provided appropriate actions and defences to support each par- 
ticular description of claim: and when a party brings such an 
action as his title will not support, he may resort to an action 
in which he can have the benefit of his title, and the former 
judgment will be no impediment to his recovery, for this is 
a different action, not only in form, but the cause of action is 
totally different. 

Having taken a short view of the several degrees of title to 
real estate and of real actions, it will be proper to observe that 
all the reasons given by the various writers on law, why an un- 
successful party to a real action may resort to one of a higher 
degree, is, that in such action he may have the benefit of a title 
or evidence which the rules of law would not permit in the 
former action; this is a strong, if not a conclusive argument, 
that such a resort is not permissible in any other case. If no 
other reason can be given (and I do not conceive that there can,) 
the conclusion is unavoidable ; and if any other reason could be 
given it would not have escaped all the legal writers; and if no 
other reason can be given, it follows incontestably that a writ of 
right cannot be supported after a real action, unless there is a 
title which could not be tried under the former process. 

It appears to be perfectly reasonable that when a party has a 
good title which he could not make any use of in a real action, 


that he should have a right to resort to an action in which he 
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may have the benefit of his title ; but I can see no reason why 
a party, who has had a fair trial of his title, should have a 
right to resort to an action of a higher or different nature, when 
he has nothing to support his second action, which had not been 
fully tried in the former. Where an action has twice been 
tried by a court of conclusive jurisdiction, and the judgments are 
different, I would ask by what rule should one of these judgments 
have a preference to the other? They were both tried by the 
same court ; both tried on the same title ; on the same evidence 5 
why should the second judgment have a preference to the first? 
Shall resort be had to the sportsman’s or the gambler’s rule, the 
third heat, or the rubber ? 

I can conceive of no way to get clear of numberless difficulties 
if such a duplicity of actions is allowed, but by saying the writ 
of right is established as a writ of review to try the same cause 
again, the absurdity of which will now be examined. The 
origin of every legal institution has some object ; it is either to 
promote or secure some good; or to cure or to prevent some 
evil. The construction of the provision is best escertained by 
the good which was meant to be secured, or the evil which was 
meant to be cured or avoided. The origin of the writ of right 
is veiled in the obscurity of antiquity ; it is not known (at least 
I could never ascertain) whether it had a parliamentary origin, 
or had its rise in the judicial department ; though 1 rather think 
the latter ; but be that as it may, it had an origin, and was de- 
signed to answer some particular purpose. What that purpose 
was we are left to conjecture from circumstances ; and though 
our conjeciures may fall below mathematical certainty, yet, from 
considering all the circumstances and viewing the subject in all 
its bearings, a satisfactory opinion may be formed. 

It is probable that one object of the institution was to enable 
the owner of real estate who had been so long out of possession 
that his title was reduced to a naked right, to recover his pro- 
perty, and from this it is probable that it derived its name, writ 
cf right. Another object may have been to recover land of 
which an ancestor had been disseized, and the naked right de- 
scended to the heirs. Another object may have been to enable 
an unsuccessful party in a real action, in which he could neither 
plead his title or give it in evidence, to recover his right. I 
have looked through the business, and I cannot think of any 
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other object, unless it was to have the effect of a writ of review. 
That it was not designed for that purpose, is obvious from the 
following consideration. Such a provision is inconsistent with 
the policy of the English jurisprudence; a writ of review, as a 
matter of right, is unknown in their code of laws ; no such thing 
was ever known there. ‘Chey have what is called a petition of 
review, which has the same effect as the law gives our courts, 
to grant a new trial when they find that justice (all things con- 
sidered) requires it. If the authority which established the 
writ of right meant it to operate as a writ of review, it would 
have been extended to personal actions, as there is the same 
reason for one as for the other. If it has ever been the policy 
of the English government never to establish a writ of review, 
as a matter of right, it raises a violent presumption that a writ of 
right was not established for that purpose. 

How has the Massachusetts legislature conducted, touching 
such matter? Our statutes provided for a writ of review in all 
cases, as a matter of right, provided the party had had but one 
verdict against him; but the legislature, for the purpose of the 
attainment of justice more speedily, by a statute took away that 
right. If the legislature had had an idea that an unsuccessful party 
ina real action had a right to a writ of right for the sole purpose of 
again trying the same cause, to be consistent, they must have taken 
away that right also; for the right to try the same real action 
again, is as great a delay of justice, as the second trial of a per- 
sonal action. The legislature contented itself with the existing 
law which authorized the court to grant a new trial whenever 
there was a satisfactory proof that it was necessary. This idea 
is corroborated by the consideration that every party to a real 
action is by our law entitled to two trials, one at the Court of 
Common Pleas, and one at the Supreme Judicial Court, and if 
my position is wrong, he is entitled to four trials, two at the 
Court of Common Pleas, and two at the Supreme Judicial ; two 
under a writ of entry, and two under a writ of right. Would 
our legislature suffer such a delay of justice under a color of 
law? 

Where a party to a real action has failed of success, not be- 
cause he has not a good title to the demanded premises, but 
because that under that form of action his title cannot be tried, 
law, reason, and common sense, imperatively dictate that he 
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should have a right to resort to a form of action in which his 
title can be tied; but where, in a trial, the whole of his claim 
has been fairly tried, in such case, law, reason, and common 
sense, equally deny another trial under another form. 

Let us now take a cursory view of some of the judicial de- 
cisions which have a bearing on the subject. The decisions 
of courts have always been respected by courts in their adjudi- 
cations; and our S. J. Court has always been careful that one 
of its judgments should not be inconsistent with any other. Our 
code of laws is a beautiful system of consistency; no one 
principle is at variance with any other; it is like a beautiful 
piece of machinery ; all its parts meet in the most exact and 
beautiful order. 

The first case I shall refer to is that of Kent v. Kent, re- 
ported 2 Mass. Rep. 338. This was a writ of entry on the 
demandant’s own seizin within thirty years; the first plea was 
nul disseizin ; the second was that a former judgment for cost 
in an action of formedon in descender between the same parties ; 
to this there was a demurrer, in which a great number of causes 
for demurrer were assigned, objecting to the former process, 
and that the judgment was only for cost. Judge Sedgwick, in 
giving the opinion of the court, said, 

‘It is laid down in Ferrer’s case, that when one is barred in 
any action, real or personal, by judgment on demurrer, confession, 
verdict, &c., he is barred as to that or the like action for the 
cause thereof forever ;? and he afterwards adds, ‘ you shall not 
bring the same cause of action twice to a final determination ; 
and what is meant by the same cause of action is, when the same 
evidence will support both actions, though the actions may be 
grounded on different writs; this is the test to know whether a 
final determination in a former action is a bar or not to a subse- 
quent action, and it runs through all cases, both in real and 
personal actions.’ 

This was not a writ of right, but I think the principle as fully 
confirms the hypothesis that I have laid down, as words can do. 
He says you shall not bring the same cause of action twice to a 
final determination ; and what is meant by the same cause of 
action, is, when the same evidence will support both actions ; 
though the actions may be founded on different writs. This is 
ithe test to know whether a final determination in a former action 
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is a bar or not to a subsequent action and it runs through all 
cases, both in real and personal actions. If there is any 
definite meaning to the foregoing words of Judge Sedgwick, 
it must be that when an unsuccessful party brings a second 
action to recover the same land, he cannot support the second 
action unless he had a cause of action (or title) which could not 
be tried on the former action. What adds to the weight of the 
observation, is, that it is not an obiter dictum, but it applies in full 
force to the action then decided. ‘This consequence cannot be 
avoided by saying this was not a writ of right, but a writ of 
entry, for he lays down the principle as unlimited, and says, it 
runs through all the cases, both in real and personal actions. I 
cannot conceive of any words of more unlimited construction. 
In a writ of right, the former judgment (it is true) cannot be 
pleaded in bar to the action, for a very obvious reason ; it does 
not appear from the writ on what title the demandant relies 
to support his action; it may be on a title that he could neither 
plead or give in evidence in the former action; the plea, there- 
fore, would be bad on demurrer ; but on the general issue it is 
conclusive to prevent any title or evidence going to the jury, 
which was or might have been made use of in the former trial ; 
for, if any dependence is to be made on this opinion of the court, 
delivered by Judge Sedgwick, the writ of right cannot be sup- 
ported by any evidence or title which was or might have been 
made use of in the former trial. 

It makes no difference whether such title was or was not 
made use of in the former action; the question is, if it might 
have been made use of. ‘This point is settled in a case, Smith 
v. Whiting, reported in 11 Mass. Rep. which is an action for 
money laid out and expended. ‘The defendant pleaded that in 
a former action the same cause was declared on, and judgment 
was rendered; the replication was, that in the former action 
there were several counts for money had and received, and for 
money laid out and expended, which were the same cause de- 
clared on in this writ; that the evidence relied on for the sup- 
port of this count was rejected by the court, and not allowed to 
go to the jury; to this there was a demurrer and rejoinder. 
The opinion of the court was given by the Chief Justice, in 
which he said, ‘we are all of opinion that the replication is ill ; 
and that the matter alleged in the bar is sufficient to avoid the 
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action. Itis apparent from the pleading, that this very demand 
has been tried; and though the court may have decided wrong 
in rejecting the evidence in the former trial, yet this is not the 
way to remedy the misfortune. Exceptions might have been 
taken to the opinion of the judge; or a new trial might have been 
had on petition ; or if there was a deficiency of evidence with- 
out any negligence of the party, a continuance might have been 
had; but the plaintiff suffered the case to go to trial without 
striking out the count to which this demand is applicable, which 
might have been done, and he permitted a general verdict to be 
returned. We must presume that this very demand has been 
tried, and it is never permitted to overhaul the judgment of a 
court of competent jurisdiction by another action.’ If this is 
correct, the consequence is unavoidable, that a fact once tried 
cannot be again tried in a subsequent action. It is of no avail 
to say that this was a personal action; for the doctrine laid 
down by the Chief Justice is general, and applies with as much 
force to real as to personal actions. No man ever expressed 
his meaning more perspicuously than Chief Justice Parker, and 
where is the man who will say that Judge Parker, in such a case, 
made use of words without considering their meaning? much 
less that he said one thing and meant another? If Judge Parker 
did not intend that his words should extend to all actions, real 
and personal, he would have said ‘ excepting in real actions.’ 
In the action, Thatcher ». Gammon, which was a writ of 
entry brought on a mortgage, reported 12 Mass. Rep. 268. ‘The 
case was, the tenant had given a note, to the demandant’s testa- 
tor which secured the payment of 24 per cent. per annum ; this 
note was put in suit and judgment rendered on default ; after- 
wards the tenant mortgaged the demanded premises as collateral 
security for satisfying the judgment. ‘The judge instructed 
the jury that the wsury (which was proved) vitiated the mort- 
gage ; and a verdict was found for the tenant. To this instruc- 
tion exceptions were filed, and the case was carried to the whole 
court. In giving the opinion of the court, the Chief Justice said, 
‘we are all satisfied that the direct‘on was wrong ; and that 
the judgment, though suffered by default, precluded the party 
against whom it was rendered from impeaching it for any cause 
of which he might have availed himself at the trial.’ This, 
though a real action, was not a writ of right; but the decision 
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is in general, I might say universal, terms, and applies as well to 
a writ of right as to any other action ; and the principle is founded 
on the immutable reason and nature of things ; and the principle 
being so repeatedly laid down by the court in its solemn de- 
cisions, without any exception, banishes every doubt of its being 
correct without any limitation. As this was the unanimous 
opinion of the whole court, a court which I am proud to say is 
second to no court on earth, it raises a presumption which nothing 
but a mathematical demonstration can withstand, that a writ of 
right is included in the principle. Our court has not only 
given instances in which it has refused to adjudicate in a cause 
that had had a conclusive trial; but also that they would not 
render a judgment which would be inconsistent with a prior 
judgment between the same parties. In the action Williams et 
al. v. Whitcomb et al., reported in 4 Pickering, 223, the only 
question noticed was, if the plaintiff should recover, would the 
judgment be inconsistent with a former judgment between the 
same parties? ‘This was the pivot on which the action was to 
turn. The court determined that such judgment would not be 
inconsistent with the former judgment, and rendered judgment 
accordingly. 

In the 10th vol. of Viner’s Abridgment it is laid down that 
an issue in trespass taken on the realty, is as high as if taken 
in an assize. What is the unavoidable consequence? It must 
be this, that when a title is put on issue in any form of action, 
and is decided, that decision is as conclusive, as to that title, as 
if it had been made in any form of action whatever ; page 430. 
In the same book it is laid down, that, in an assize, the tenant said, 
his father was seized and died so seized, and he entered as heir, 
and gave color to the demandant; the demandant replied that 
the father had nothing but by a disseizin done to the demand- 
ant, and that he made continual claim, but did not enter for fear 
of death, &c.: to which the tenant rejoined, that at another time 
he had brought trespass agaiust the demandant, in which the 
demandant justified, because the father of the tenant had leased 
to him for life; and the tenant said his father died seized ; 
and this was found for the tenant; and he prayed judgment if 
he should now be received to defeat this issue once found. 
And by the opinion of the court it is a good estoppel; for he 
cannot avoid the thing that is once found against him. Page 433. 
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What was the reason why he could not be received? The 
reason given by the court was that he could not be allowed to 
avoid the thing that had been found against him. If there is a 
conclusion that can be drawn from this, it is that a party is 
concluded by a judgment against him ; and that he can never con- 
trovert the fact that is so found against him. Another action is 
mentioned in the same book, where the demandant brought his 
action as heir to his father ; the tenant pleaded that he was older 
than the demandant ; and on this issue was joined. Ina second 
action he was not permitted to prove the demandant was a bas- 
tard, as by his former plea he had admitted his legitimacy. It 
follows from this that the court will not admit in a second real 
action for the same premises, evidence on a title of which the 
party might have had the benefit in the former trial. 

In the same book it is laid down as law, that, if a man would 
avoid his deed because of his non-age, and it is found against 
him, he cannot say it was by duress. Again, if a release is 
pleaded in bar, and the plaintiff denies it, and it is found against 
him, he cannot say that nothing passed by it. Page 433. 

These authorities prove incontestably, that, if he has any plea, 
title or evidence, that would support his claim, whether he makes 
any use of it or not, it equally excludes him from ever taking 
any benefit therefrom. 

Judge Jackson, in his excellent treatise on real actions, (a book 
which cannot be over valued,) has set this subject in a luminous 
point of view. In page 273 he says, ‘although this action 
(speaking of a writ of right) will lie concurrently with a writ of 
entry ; yet itis not necessary, unless when the inferior action is 
barred either by a former judgment in a writ of entry, or length 
of time. As it lies after a writ of entry, it is said to be of an 
higher nature; and Lord Coke speaks of it as if the matter 
decided in the former action should be tried and determined 
again in the writ of right. This language may lead the stu- 
dent into the belief that the same title or question of right which 
was the subject of the former trial and judgment, is to be tried 
in the second action; but this is not true. If the writ of 
entry founded on the demandant’s own seizin is intended to try 
only the right of possession; and if the tenant, or the person 
under whom he holds, had a right of entry on the demandant, 
the latter must fail in the action, although he had the indispu- 
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table right of property. So if the action is founded on the 
seizin of the ancestor, the demandant may fail in proving a 
lawful seizin or right of possession in the ancestor, although he 
had the right of property and might have recovered in a writ of 
right. Suppose, for example, that my ancestor was disseized, 
and I enter after my right of entry is tolled, and then bring a 
writ of entry on my seizin thus wrongfully acquired, it is mani- 
fest that the verdict in that action against me, will only show 
that I was not lawfully seized, having entered when I had no 
right of entry; but will by no means prove that I had not the 
right of property in the land. So, in the same case, if the 
adverse party had brought his writ of entry against me for that 
disseizin, and had recovered a verdict and judgment, it would 
prove only that I had lost my right of entry, but would not con- 
clude as to the right of possession or property. I might, there- 
fore, after judgment in either of these two cases, bring a writ of 
entry on the seizin of my ancestor, and the former judgment 
would be no bar to me. So if on the writ of entry on the seizin 
of my ancestor, I should be unable to prove the seizin of my 
ancestor within the thirty years, I might afterwards bring my 
writ of right of property and the seizin of my ancestor within 
forty years, and this would not be repugnant to any thing de- 
cided in the two former actions, nor would it be a trial and de- 
termination of the same matter again.’ Again, in page 284, he 
says, ‘this writ is indeed of an higher nature than others, and 
settles definitively the whole right to the land ; of the possession 
as well as the property ; but it is of a different, as well as of a 
higher nature ; and may be maintained after a judgment in any 
of the other actions without violating that principle of the com- 
mon law which forbids a second action between the same par- 
ties for the same cause of action.’ 

This opinion of Judge Jackson cannot be elucidated by any 
comment that I can make upon it; and it is impossible to make 
any misconstruction of it: and had it been delivered judicially 
on the bench, would have settled the question forever ; would 
have been a constituent part of the law of the land; yet though 
it cannot be cited as a binding judicial authority, the rea- 
soning and argument is as strong and convincing as if it had 


been judicially delivered on the bench; and when we consider 
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Judge Jackson’s established professional character, all doubts of 
its correctness sink out of sight. 

There is a decision of the Court of King’s Bench, reported 
in the 3d of East and copied into Judge Swift’s treatise on evi- 
deuce, which is confirmatory of the principle that I have laid 
down. This was an action of quare clausum fregit ; the defence 
was a plea of title; in the replication a former judgment was 
recited, and the question was, if, in the action, a party could be 
permitted to invalidate the former judgment. In giving the 
opinion of the court, the chief justice, Lord Ellenborough, went 
into a full discussion and consideration of the nature and invio- 
lability of a verdict, on which a judgment is rendered, in which 
he said —‘In a recovery in any suit, an issue joined in matter 
of ttle, is equally conclusive on the subject matter of such title,’ 
and further on he said, ‘It is not the recovery that creates the 
estopel, but the matter alleged by the party upon which the 
recovery is obtained ;’ and, after some observations, he adds, 
‘A judgment, therefore, in each species of action, is final only 
for its own proper purpose and object, and no further ; the judg- 
ment in trespass affirms a right of possession to be as between 
plaintiff and defendant, in the plaintiff, at the time the trespass 
was committed. In a real action it affirms a right to the free- 
hold to be in the demandant at the time the writ was brought. 
Each species of judgment, from an action of trespass to one on 
a writ of right, is equally conclusive upon its own subject matter 
by way of bar to any future litigation for the thing thereby decid- 
ed.’ And he afterwards adds, ‘ What therefore Lord Coke says, 
that in personal actions concerning debts, goods and effects, (by 
way of distinction from other actions) a recovery in one action 
is a bar to another, is not true of personal actions alone, but ts 
equally and universally as to ALL actions whatsoever, guoad their 
subject matter.” And he adds that the ‘ present question is 
whether an allegation or record on which issue has been taken 
and found, is, between the parties taking it and their privies, 
conclusive, according to the finding thereof, so as to estop the 
parties respectively from again litigating that fact so tried and 
found.’ And it was decided by the court that it was, and judg- 
ment was rendered accordingly. This decision is definite, it 
needs no comment, and has judicially settled the point in the 
English court,; and no question of title to real estate (I mean the 
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same title that has once been tried,) can be tried a second time 
in their courts, unless this decision is overruled, which those 
courts will not overrule ; because they consider themselves bound 
by previous decisions on the same subject. 1 only add, that 
perhaps no civil cause ever had a more thorough investigation 
than this. 

In the third volume of Dane’s Abridgment it is laid down 
as law, that, ‘in a writ of right, a previous judgment cannot be 
pleaded in bar, for the trial is on an higher ttle or eviden:e, but 
the first judgment binds as far as it extends.’ This is a short 
sentence, but it is full of meaning. It states that to a writ of 
right a previous judgment cannot be pleaded in bar; and it 
gives a satisfactory reason, viz. that the title to be tried under 
that writ is of an higher nature than the title tried in the former 
action, viz. a title which could not be tried in that action. An- 
other thing which is contained in this short sentence is, that the 
title which was tried in the former action cannot be again tried 
under a writ of right; for he says the first judgment binds as 
far as it extends; viz. to the title that was tried in the former 
action. ‘There is one consideration which has weight in this 
inquiry, viz. 1 have never been able to find a single solitary 
case, either reported or cited, where an unsuccessful party in a 
real action resorted to a writ of right with no other title to sup- 
port it than was admissible at the previous trial, and succeeded, 
or obtained a judgment in his favor. 

If any such action (for centuries back) had ever been carried 
to a court of final jurisdiction and tried, the decision (whether 
pro or con) would have been reported. ‘This raises a violent 
presumption that no such case was ever carried to such court 
for adjudication ; and can it be believed that in the course of 
five hundred years no person would have tried the experiment 
if he could have found counsel who would have encouraged 
him? If any such action has been brought to any court of 
subordinate jurisdiction the demandant there received a satis- 
factory qutetus. 

I am not ignorant of what Judge Blackstone (that great legal 
luminary) has said on this subject in his valuable Commentaries, 
which is admitted to be the best elementary treatise in law that 
ever was published. 1am sensible that he represents it as the 
highest writ, the last resort, that it bears down and sweeps away 
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all before it, &c. This is all true; it is the last resort; no writ 
will lie after it; its decisions are conclusive on the parties, &c. 
If a man brings trespass qu. cl. fregit, and fails, and resorts to 
a writ of entry on his own seizin, and fails, then resorts to a writ 
of entry on the seizin of his ancestor within thirty years, and 
fails, yet he may resort at last to a writ of right on the seizin of 
his ancestor within forty years; and he may still (with all these 
judgments staring him in the face) recover; these judgments 
can be no impediment to his recovery ; he has now brought his 
action on a title which was not, and which could not be, tried 
in either of the previous actions. ‘That Judge Blackstone 
meant any thing more than this I do not believe; but if he did 
mean that under a writ of right a title may be tried, which before 
had been tried by the same court, I should then consider that 
he was only a man, and that to ‘ err is human.’ 

As to what is alleged in Ferrer’s case, in 6 Coke. R. 7,1 
would observe that, as the same case is reported in Cro. Eliz. 
668, it appears that the action was not tried by the court, but 
was settled by arbitration; so that nothing definitive can be 
drawn therefrom. Besides, this was a personal action; it was 
trover for an ox, so, let whatever might have fallen from the 
court respecting real actions, it was obiter dictum, and merely 
extrajudicial. But admitting that the case had been tried, and 
that what was said was really judicially said, and applied to the 
gist of the action (which was not the case) yet the subsequent 
decision of the Court of King’s Bench in the case of Outram v. 
Morewood, 3 East 346, has overruled the doctrine, and it has 
now no more binding force in England than a statute has after it 
is repealed. 

Professor Stearns, in his late treatise on real actions, appears 
to admit that under a writ of right the same title which has been 
tried under a writ of entry may again be tried; he cites no 
authority, and uses no argument to support the position ; it does 
not appear from his book that he had paid much attention to the 
subject ; he treats it as a matter taken for granted ; he is rather 
doubtful of the propriety of the provision, but apprehends there 
is not much danger of any very serious evils resulting from it. 

I have now considered the general principles of law relative 
to this subject; the difference between personal and real actions; 
the several grades or degrees of real estate; and the several 
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grades or degrees of real actions which originate therefrom. I 
have also considered the decisions of our own and of the English 
courts analogous to the subject here treated of; the opinion of 
legal sages, and also the imperious dictates of common sense ; 
and they all lead to one point; they all speak a language not 
easily misunderstood. 

We have seen that it is a fixed principle of law that the decision 
of a court of competent jurisdiction is conclusive on the parties 
as to the suject decided ; that that question is not again to be 
agitated ; that there are grades or degrees of title to real estate, 
and also several grades or degrees of real actions accommodated 
to the several degrees of titles; that when a demandant has 
brought an action in which his title cannot be tried, he may resort 
to a different action and the former judgment against him will 

be no impediment to his recovery; for the title to be tried in 
’ this action was not tried in the former action. This opinion we 
find confirmed in all the decisions of the courts on the subject, 
in the strongest language, without any exception. We have 
searched in vain for a solitary instance where an unsuccessful 
party in a real action has resorted toa writ of right and supported 
his action, without having a title which could not be tried in the 
former action. We find in all the decisions in our courts that 
have any bearing on the subject, that a second trial, not excepting 
those under a writ of right, cannot be had of a question which 
has been decided by a court of competent jurisdiction ; we find 
also that though a writ of right will lie, after a decision in a writ 
of entry, yet the point decided under the writ of entry cannot 
be disturbed under the writ of right, and though the demandant 
may recover in this action, yet it must be on a question or title 
which was not and could not be tried in the former action ; and 
that the second judgment does not impeach, but is consistent 
with, the first. We have looked in vain for any principle of 
reason and plain common sense to find why a second trial of the 
same question shall be had in a real action and not in a personal 
action. Judge Jackson (as far as his opinion will go) has de- 
finitively decided that a question that has been decided under a 
writ of entry, cannot be again called in question under a writ of 
right. On these reasons I found my opinion, and I submit the 
same to your consideration. Asram Houmes. 

Rochester, Dec. 1, 1831. 
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ART. IV.—INCENDIARY PUBLICATIONS. : 


[The following extract from a Charge, at the opening of the 
Municipal Court of the city of Boston, in March, 1832, has been 
published, with the consent of Judge THacuer, at the request 
of the grand jury to whom it was addressed. It has circulated 
through the country, and excited much attention. sit is on a 
subject of general interest, and for the purpose of preserving 
this part of the charge to the profession in a more convenient 
form for reference, than the columns of a newspaper, we insert 
it in the Jurist, the questions which it presents being very 
likely hereafter to occupy the attention of the profession and the 
judicial tribunals. ] 


GentLemen: To one other subject of a general character, 
connected with our domestic peace, and bearing upon our po- 
litical relations, I will ask a moment’s attention. Composed as 
that society is, to which we owe allegiance, of numerous classes, 
each engaged in its own proper pursuit, experience shows that 
we depend for happiness, in a great measure, on every one keep- 
ing in his own place, and minding his own business. To at- 
tempt to confound the elements of society, is the work of an 
incendiary. ‘The errors and imperfections of the political sys- 
tem, defects in its laws, and efforts for its improvement, are proper 
subjects for grave and decent discussion. But society must not 
suffer the passions of men to be its legislators. If defects exist 
in the political system, the wisdom of the sages of the state 
ought to be put in requisition to effect their amendment. In 
other hands, an unskilful remedy will be apt to increase the 
disease. 

In Massachusetts, the great principle of equality among the 
citizens exists legally and practically. But we are one of sev- 
eral States, united under a national bond. If individuals, in 
private life, must use their liberty so as not to do wrong to 
others, surely each State, in the exercise and enjoyment of its 
political rights, is bound to respect those of every other State in 
the Union, and to do nothing, and to suffer nothing to be done 
by its citizens, to their prejudice. While we expect this from 
their justice, we, on our part, are bound by the golden rule to 
mete to them the same measure. 
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We know that slavery exists in many of these States — un- 
happily entailed upon them by their ancestors, while they were 
Colonies of Great Britain. Their eminent citizens and states- 
men, perceiving with just alarm the growing evil, in all its mag- 
nitude, have begun to consult for its removal. It cannot be 
proper or lawful for those, who are happily free from this great 
calamity, to do any thing to add to its difficulty. We ought 
rather, as brethren of the same family, and bound to cultivate 
the ties of brotherhood, to aid them with our wisdom and be- 
nevolence, and to encourage them to complete the great work. 
But whilst it is recollected, that this evil has been riveted upon 
their society by a course of ages, it must not be forgotten, that 
it will require much time to effect its removal. Violence may 
greatly retard it, but cannot expedite that desirable event. 

Now, gentlemen, it is undoubtedly a misdemeanor, and in- 
dictable as such at common law, for one to attempt to persuade 
another to commit murder, robbery, perjury, or any other crime, 
whether such persuasion be verbal or written; and whether the 
offence be perpetrated in consequence of such persuasion or 
not. So it is a misdemeanor to attempt to commit any crime, 
where the unlawful intent is manifested by an overt act, which 
indicates such intent. It is not material, whether the crime is 
to be perpetrated here, or in some other place. It is sufficient 
if it be shown that the unlawful intent existed here, and that the 
deed which manifested that intent was done in this county. To 
publish a paper bere, with the intent to send it to another State, 
to persuade one or more persons there to commit murder, or 
treason, the law regards as a libel of peculiar atrocity, and no 
supposed freedom of the press will screen the author or publisher 
from the penal consequences of the deed. 

In that country from which we drew our principles of juris- 
prudence, it is laid down by the highest judicial authority, that 
every publication which has a tendency to promote public mis- 
chief, whether by causing irritation in the minds of the people, 
that may induce them to commit a breach of the public peace, 
or whether it be more public and specific, extending to the 
morals, the religion, or magistracy of the country, is a libel. 
Any publication which tends to degrade, revile, and defame 
persons in considerable situations of power and dignity in for- 
eign countries, is taken to be and treated as a libel ; and partic- 
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ularly where it has a tendency to interrupt the pacific relations 
between the two countries. If the publication contains a plain 
and manifest incitement and persuasion addressed to others, to 
assassinate and destroy the persons of such magistrates, as the 
tendency is to interrupt the harmony of the two countries, the 
libel assumes a still more criminal character. 

Every good citizen must, | think, wish, that harmony may 
subsist between us and the citizens of all the other States. But 
how is this Union long to be preserved, if those who enjoy its 
benefits, cherish towards each other mutual hatred? If publi- 
cations which have a direct tendency to excite the slave popu- 
lation of other States, to rise upon their masters, and to involve 
their families and property in a common destruction, are here 
published and circulated freely, may not the citizens of those 
States well imagine that such publications are authorized by our 
laws? If such publications were justified and encouraged here, 
it would tend to alienate from each other the minds of those, 
whose best political happiness and safety consist in preserving 
in its full strength the bond of the Union. 

Believing that the laws of Massachusetts are not liable to this 
reproach, I deem it to be my duty to express to you, at this 
time, my opinion, that to publish books, pamphlets, or newspa- 
pers, designed to be circulated here and in other States of the 
Union, and having a direct and necessary tendency to excite in 
the minds of our citizens deadly hatred and hostility against 
their brethren of other States, and to stimulate the slave popu- 
lation of those States to rise against their masters, and to effect 
by fire and sword their emancipation, is an offence against the 
peace of this Commonwealth, and that it may be prosecuted as 
a misdemeanor at common law. It is said, that pamphlets and 
papers of such character have been published in Boston, and 
sent into the Southern States, and that they have caused great 
alarm and complaint there. It cannot be denied, that it is just 
cause both of alarm and complaint. Sometime since, a pamph- , 
let was put into my hands, the author of which, I am inform- 
ed, has since deceased, which contained, as I thought, enough _ 
inflammable matter on this subject, to set all the States south of 
the Potomac into a blaze. However unwise and unjust may be 
the system of domestic servitude, it is not for us to put into the 


hands of the slave the sword and the brand. Nor can any civil yi 
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or servile war rage in any other State of this Union, without 
affecting, in some degree, our own peace—since we may be 
compelled, by our political relation, to bear a part in the con- 
flict. I cannot but hope, therefore, that our citizens, if any of 
them are so inclined, will refrain, in future, from such danger- 
ous publications — that they will leave to those, who feel and 
suffer from the calamity, to find a remedy and redress for the 
wrongs of slavery —to time which meliorates every thing — to 
the enlightened and humane spirit of our age — and to the be- 
nign influences of Christianity. 





ART. V.—A CRIME COMMITTED UNDER DIFFERENT JURIS- 
DICTIONS. 

[As connected with the subject of the preceding extract from 
Judge Thacher’s charge, we republish the report of a case that 
came before his court in October, 1828. ‘The instruction to 
the jury in this case refers to a number of authorities in relation 
to crimes commenced by the perpetrators within one state or 
jurisdiction, and consummated within another. The charge to 
the jury will accordingly facilitate the investigation of the ques- 
tion how far the printing and publishing of an incendiary pam- 
phlet or paper in one state, designed for circulation in another, 
are indictable and punishable in the former state. } 


Tuts was an indictment against George W. Harvey, that came 
on for trial in the Boston Municipal Court in October, 1828, 
for uttering and publishing a forged order for the payment of 
money.’ It appeared in the testimony that Harvey, the party 
indicted, travelling from Boston to Albany in the stage-coach in 
company with Mr. Robert E. Brown, of Charleston, S. C., had 
learned from Mr. Brown that he was well acquainted, and upon 
terms of commercial confidence, with the firm of John Pratt & 
Son, of Boston. Harvey being a person of a plausible and in- 
sinuating manner, learned from Mr. Brown the particulars of 
his relations with the Messrs. Pratt, which he proposed to turn 
to account. Accordingly on arriving at Albany he wrote the 
following letter : 


1 On the Statute of 1804, ch. 120. 
VOL. VII.—NO. XIV. 9 
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Albany, N. Y., July 22, 1828. 
Messrs. John Pratt & Son. 


Gentlemen :—I hope you will pardon the liberty 1 have just 
taken in thus drawing upon you. Since I left Boston I have 
met with a loss which prevents me from pursuing my journey 
until placed in funds. Either at Lebanon Springs, or during 
my ride from there to this place, I had the misfortune to lose 
my wallet or have it taken from me. I could not tax any indi- 
vidual with the crime, and am uncertain at what time [ lost it. 
However, it is gone, and cannot now be helped. 

The wallet contained in bank bills of the United States Branch 
Bank at Boston, 245 dollars, and sundry papers. 

My wishing to pursue my journey as soon as possible, is my 
apology for drawing on you thus unauthorized. 1 have drawn 
at sight for two hundred dollars, in favor of Messrs. S. & M. 
Allen & Co. or order, and have addressed a letter to our firm 
in Charleston, S. C. to remit the amount to you as soon as the 
letter is received, which I hope will be promptly attended to. 

Iam much pleased with my tour so far, and shall be com- 
pelled to remain here until the mail returns from Boston, by 
which I should be pleased to hear from you. 

With due respect, I remain your most obedient serv’t. 

Rost. E. Brown. 

N. B. My best respects to your families. 


Harvey made, in the name of Mr. Brown, the draft mention- 
ed in this letter, which he put into the hands of Mr. Van Zandt, a 
broker in Albany, who forwarded it to Boston, where it was paid 
by the drawees ; and the broker paid over the proceeds to Har- 
vey in Albany. Harvey was afterwards arrested in Boston, and 
on being convicted was sentenced to solitary imprisonment in the 
state prison for ten days, and to hard labor afterwards for five 
years. 


Judge Thacher, in committing the case to the jury, instructed 
them, that it was undoubtedly an established principle of the law 
of Massachusetts, derived from the common law of England, 
that every crime is to be tried in the county where it was com- 
mitted. The jury would therefore inquire, in the first place, it 
not being denied that the order had been falsely and fraudulently 
forged by the prisoner in the state of New York, whether the 
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crime of uttering and publishing it had been committed in this 
county. The order had been presented to Messrs. Pratt & Son 
and paid by them as a good one, and it was very clear, in fact, 
that the fraud had been perfected within this city. This brought 
the case within the jurisdiction of this court. But whether the 
offence had been committed by the prisoner so as that he was 
liable to be convicted of the same in this court, was to be settled 
by the jury under the direction of the court, according to the 
known rules of evidence. 

It is admitted that from the time that the forged draft was made, 
till its payment by the injured prosecutor, and till after the money 
had been received by the prisoner, he was not within the limits 
of Massachusetts, but was at Albany in the state of New York. 
But if the jury believed from the evidence in this case, that the 
fraud was contrived by the prisoner in Albany, that persons 
were employed by him as his agents to present the order to the 
prosecutors in Boston as a genuine one, and that so they were de- 
frauded ; the prisoner was accountable here, both in law and fact : 
for whatever a person causes to be done by his agent is consid- 
ered in law as done by himself, both in civil and criminal transac- 
tions. If the jury believed the witnesses, no one was involved 
in the guilt of this fraud but the prisoner. He availed himself of 
his knowledge of the circumstances of Mr. Brown, and of his 
standing with the prosecutors, to draw the bill in his name on 
them ; he applied to Mr. Van Zandt, not to discount the bill, for 
that might have led to his immediate detection, but solely to 
remit it to Boston, to be presented for payment. Being au entire 
stranger to Mr. Van Zandt, he might safely assume the name 
of Brown. Whether he wrote the letter to the prosecutors of 
July 22d, or by whomsoever it was written, it was so artfully 


_ contrived, that it might well deceive the most vigilant — so that 


although the prisoner was in Albany during the transaction, his 
fraudulent mind was here ; innocent agents were executing his 
fraudulent project; and if he is not to be punished for it, his 
escape would be a great scandal to our law. It appears to 
be one of those special cases founded in necessity and that po- 
litical justice, which is due to the public, where, aceording to Sir 
Michael Foster, the party ought to be made to suffer, ne maleficia 
remaneant impunita. Fost. C. L. 349. 

It is the business of courts so to administer the law, that it 
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may reach the guilty in their retreats, and that no contrivance, 
however artful, may protect them from its just retribution. The 
facts in this case show, that the prisoner uttered the forged paper 
not only in Albany, but in every place where he caused it to be 
presented as a genuine draft. He made himself liable, without 
doubt, to the laws of New York, but also to the laws of Massa- 
chusetts. 

But as the circumstances of this case were novel and rare, the 
Judge said, that he deemed it his duty to advert to some of the 
authorities, on which he relied in support of the opinion which 
he had expressed to them. 

‘Where a person, by means of an innocent agent, procures a 
felony to be done in another county, he is indictable there though 
not personally present. Girdwood was indicted’ in the county of 
Middlesex for feloniously sending a threatening letter. It turned 
out in evidence, that the letter in question, directed to the prose- 
cutor, had been delivered by the prisoner in London, to a person 
who put it into the post office in London, whence it was con- 
veyed regularly to the prosecutor in Middlesex — and the twelve 
judges were unanimously of opinion, that the prisoner had been 
properly tried in Middlesex,’ [and he was executed.] And in 
the case of the King v. Coombes,’ before referred to, it was 
holden, that a person who, standing upon the shore, shot a man 
upon the high seas, was guilty on the high seas, since the offence 
is committeé where the death happens, and not at the place 
whence the cause of the death proceeds. And on the same 
principle, if a man standing in the county A were to shoot at and 
kill another in the county 5, it would no doubt be holden, that 
the offender was guilty in B. But it would be otherwise if A 
in one county should procure B, a guilty agent, to commit a 
murder in a second, for in that case A would be an accessary 
before the fact, and triable in the first county by virtue of the 
stat. 2 & 3 E. 6. c. 24. Soif A* in one county deliver poison 
to D to be administered to B as a medicine in another county, 
and D, not knowing that it is poison, administer it to B in the 
second county, and B die of it; or if a person in one county 
procure a child, without discretion, to burn a house in a second, 
it is clear that the procurers in these cases will be principals in 
the felonies, though not present, and therefore ought to be in- 


! Under 27 G. 2. c. 15. 2 1 Leach C. C. L. 169. 
21 Leach C. C. L. 432. 4 1 Hale P. C. 616. Fost. C. L. 349. 
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dicted where the poisoning or burning is effected, though it 
would be otherwise if their agents were guilty as principals, since 
in that case the procurers would be accessaries before the fact.’ 

‘ And in cases like these, it appears clear that the agency of 
the defendant, in a foreign county, may be inquired into at com- 
mon law, in the county where the principal act is done, and that 
the poisoning or burning may be alleged to have been committed 
by the principal in the county where the act was done by the 
innocent agent.’ Starkie on Crim. Plead. p. 24. 

The case of the King v. Brisac & Scott, 4 East’s Rep. 164, 
mentioned by the attorney for the commonwealth, is strictly in 
point. This was an information at common law for a conspiracy 
between the captain and purser of a man of war for planning 
and fabricating false vouchers to cheat the Crown, which planning 
and fabrication were done upon the high seas. It was settled 
by the Court of King’s bench, and after argument by emi- 
nent council on both sides, that the offence was well triable in 
Middlesex, upon proof there of the receipt by the Commission- 
ers of the Navy of the false vouchers transmitted thither by one 
of the conspirators through the medium of the post, and the 
application there, by an innocent third person, a holder of one 
of the vouchers, a bill of exchange, for payment, which he there 
received. In concluding the opinion of the court in that case, 
Grose, J. observed, ‘In the present case, the delivering the 
vouchers and the presenting the bill of exchange to the Com- 
missioners of the victualling office in Middlesex, were the acts 
of both the defendants, done in the county of Middlesex: I say, 
it was their acts, done by them both; for the persons who inno- 
cently delivered the vouchers were mere instruments in their 
hands for that purpose; the crime of presenting these vouchers 
was exclusively their own, as the crime of administering poison 
through the medium of a person ignorant of its quality would be 
the crime of the person procuring it to be administered.’ 

And finally, in the case of Lewis Mill ;* in our own reports, 
the Supreme Judicial Court recognised the principle, that a 
procuring of a counterfeit bank note to be passed by an ignorant 
boy, as a true one, was sufficient evidence of the passing by the 
defendant, who employed the boy to pass it, and he was sentenced 
for the offence. 


' 1 Hale P. C. 514. Fost. C. L. 349. 
2 11 Mass. R. 136, Commonwealth v. Lewis Hill 
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ART. VI—GOULD’'S PLEADING. 


A Treatise on the Principles of Pleading, in Civil Actions. 


By James Goutp. 8vo. pp. 536. Boston. Lilly & Wait. 
1832. 


In the thirteenth number of this journal, we took occasion to 
notice, at pretty full length, an excellent work on Bailments, by 
the Dane Professor of Law in Harvard University, and express- 
ed our views of the improved state of legal education which is 
to be anticipated from the recent arrangements at Cambridge. 
We have now the pleasure to announce to the profession the 
publication of a work on Pleading, by the principal of the oldest 
law-school in the United States, and, (in the language of the 
Dane Professor, just mentioned) ‘ do not hesitate to express the 
opinion, that it contains a very able, clear and satisfactory expo- 
sition of the subject, which constitutes one of the most import- 
ant branches of the common law, and will essentially aid the 
studies of those who aspire to the honor of being exact special 
pleaders.’ 

It has always seemed to us that the commendations which 
have been given to the science of pleading, and the importance 
which has been attached to the acquisition of it, are fully war- 
ranted by the object to which pleading is directed, and the know- 
ledge which it requires. We will confine our remarks, at pre- 
sent, to these two considerations. 

The object of pleading is to evolve some question, either of 
fact or of law, disputed between the parties, and mutually pro- 
posed and accepted by them, as the subject for decision. The 
form of the mutual allegations of the parties to a suit is not that 
of a syllogism ; but in substance all pleading has the elements of 
a syllogism, and nothing more. The major proposition, or the 
minor, or the conclusion, is denied ; and sometimes both propo- 
sitions ; sometimes one of the propositions and the conclusion ; 
and sometimes all these are, in substance, denied, as in the ex- 
amples given in the treatises on logic. Accordingly, Sir William 
Jones speaks of the ‘ exquisite logic’ on which the rules of spe-. 
cial pleading are founded. 

As the object of pleading is to ascertain the subject for de- 
cision, so the main object is to ascertain it by producing an issue. 
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This is peculiar to the common law. In the civil law, and in 
the tribunals in England and this country, which proceed by 
the rules and forms of that law, and in chancery, the parties 
make their statements at large, and with no view to raise a 
precise question. ‘The judge decides on the whole matter ; 
compares the different statements of the parties; extracts the 
points mutually admitted, and such as are immaterial to the cause ; 
and thus arrives at the point or points to be decided. The 
common Jaw obliges the parties to come to issue by the effect 
of their own allegations, and to agree on the question to be de- 
cided. And as the issue is the question which the parties them- 
selves have, by their pleading, mutually selected for decision, 
they are, in general, considered as having mutually put the fate 
of the cause upon that question. 

Mr. Stephen supposes that the peculiarity of the common 
law, of coming to issue, arose from the original practice of oral 
pleading, which made it necessary for the pleader and the court 
to rely exclusively on their memory, and therefore required that 
a precise question should be developed for discussion and de- 
cision. A subsidiary reason of this peculiarity, he supposes, 
may be found in the various modes of decision assigned to dif- 
ferent kinds of questions. (See Steph. on Pl. 146—150, and 
notes to those pages, in his appendix.) Whatever is the reason, 
the method of coming to issue on a single point, has existed at 
least from the time of Henry II. 

It is manifest that before a jury, it is eminently important that 
the point to be determined should be precise and single, unem- 
barrassed with collateral and extraneous matters. For, talk as 
we may, in our patriotic moods, of the trial by jury ; all expe- 
rience, both in England and in this country, demonstrates that, 
in civil causes, it is an imperfect and defective tribunal. With 
all the securities for presenting questions to jurors in a definite 
and precise form, we constantly see that intricacies and per- 
plexities will gather about a cause, and that the triers are often 
very incompetent to master them. Without the aid of an en- 
lightened court, accustomed to weighing evidence, and to sepa- 
rating the material and pertinent from the immaterial and irrel- 
evant, the trial by jury would be of little value. Indeed it may 
be doubted (as we have, on a former occasion, more than inti- 
mated) whether a less fit mode of deciding causes could easily be 
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devised. Fortunately, in Massachusetts and many other States, 
the courts supply the defect by a clear summing up of the evi- 
dence, and by discriminating between the important and unim- 
portant matter, which has been brought into discussion in the 
course of the trial. And it is equally fortunate that, in the same 
States, jurors have such a consciousness of their own incompe- 
tency (in intricate cases) as induces them to rely on the instruc- 
tions which they receive from the bench, and even to catch at 
the casual intimations, as to matters of fact, that fall from the 
presiding judge. 

And here we cannot but record our belief that the peculiarity, 
above mentioned, is to be ascribed to the circumstance that a 
jury is the common-law tribunal for the decision of matters of 
fact ; and that the adaptation of means to ends, which is so con- 
spicuous in numberless other instances in the common law, is 
far from accidental in that arrangement of pleadings, which 
requires an issue on a single, certain point, in cases brought 
before the ‘ lay gents.’ (See Southern Review, No. V. art. 3.) 

As the use of pleading is to reduce the matters in litigation 
to a single point, (3 D. & E. 684) it has ever been found that 
the rules adopted for this purpose are well fitted to the end de- 
signed. ‘I entertain a decided opinion,’ says Judge Kent, ‘ that 
the established principles of pleading, which compose what is 
called its science, are rational, concise, luminous, and admirably 
adapted to the investigation of truth, and ought, consequently, 
to be very cautiously touched by the hand of innovation.’ 1 
Johns. R. 471. 

We do not suppose that all these ‘ established principles ’ are 
perfect; but we do most firmly believe that the substance of 
them ought to be tenaciously adhered to; indeed that the sub- 
stance of them is indispensable, so long as a jury is retained in 
the trial of civil causes. And it is equally clear to our minds, 
that the trial by jury, defective as it is, can never be dispensed 
with, and never ought to be, in the United States. We have 
no room for the reasons which bring us to this conviction. Still, 
if special pleading were abolished, we should never desire to see 
another jury empannelled. No professional man, who has had 
much practice, can have failed to notice the inconvenience and 
mischief which have been introduced by the allowance of almost 
every spcies of evidence, under the general issue, in the modern 
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action of assumpsit, and in actions of trespass upon the case, 
ex delicto. 

Besides the object, to which pleading is directed, there is, (as 
already suggested) another cardinal reason for the importance 
1 attached to the science, in the knowledge which it necessarily 

requires, and may therefore be supposed to impart. In the 
concise, but just and cogent remarks of Mr. Justice Story, on 
this point, in his address to the Bar of Suffolk (contained in our 
first number) we find this sentence: ‘ Special pleading contains 


' the quintessence of the law; and no man ever mastered it, who 

was not by that very means made a profound lawyer.’ With 
} our reader’s permission, we will comment briefly on this preg- 
nant text. 


That legal principles may be well understood, without a know- 
ledge of pleading, is very obviously possible ; and there are some 
instances, within our knowledge, of men who are eminently 
skilled in legal science, and are yet extremely deficient in 
this part of it. Such instances, however, are very rare, and 
to be regarded as exceptions to a prevailing rule. ‘Of the 
great lawyers and judges of the English Forum,’ (says Judge 
Story, in the address just mentioned,) ‘one can scarcely be 
named, who was not distinguished by uncommon depth of learn- 
ing in this branch of the law.’ But we hold it to be impossible 
to acquire a knowledge of pleading, without understanding legal 
princ‘ples : and the reason is as manifest as the truth is incon- 
testable. 

. The object, as already mentioned, which pleading is intended 
to effect, is to bring the cause in dispute to a decision upon a 
precise, single point, which may determine the whole contro- 
versy. In almost every dispute that arises, the real merits of 
the cause depend on a single point. All other points, in the 
progress of the mutual allegations of the parties, are settled or 
waved by the litigants themselves. Now it is most clear, that 
in order to plead aright, or, in other words, to put the fate of 
the cause upon the proper turning point; it is necessary that the 
pleader should know what that point is. And this he can know 
only by knowing what the law is — what legal principles are 
applicable to the facts displayed in the pleadings. A particular 
fact, for instance, is alleged by one party: If that fact be ma- 


terial to his claim or defence, his adversary must, of course, 
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deny it. By admitting it, he loses his case. If the fact alleged 

be immaterial, he may safely admit its truth, whether it be really 

true or not, and make such further allegation, on his part, as his 

cause requires, and the facts of his cause warrant. If it be 

doubtful whether the alleged fact is material or immaterial, and 

it cannot safely be denied, the opposite party should demur ; i. e. 

tender an issue in law, which the court will decide. In this 

last case, the whole law of the cause is involved in the question " 
respecting the legal operation of a particular fact, averred by 
one party and admitted by the other. Hence it must be obvi- 
ous to every one, that it is essential to the proper discharge of 
professional duty, that the pleader should be acquainted with 
legal principles, and know the operation, on his client’s cause, 
of the facts brought forward in the pleadings of the parties. 
‘Pleading,’ says Buller, J., ‘is the formal mode of alleging that 
on the record, which would be the support or defence of the 
party, on evidence.’ (3 D. & E. 159.) Of course, a pleader 
must know what facts are necessary in law to support or defend 
a cause, or he cannot be competent to allege such facts on the 
record. In one word— in order to plead properly, the pleader 
must be able to apply legal principles to existing facts; and itis 
a mere identical proposition, that he must have a knowledge of 
the law. 

It is now readily to be perceived, that by mastering the doc- 
trines of special pleading, a man becomes, as Judge Story asserts, 
‘a profound lawyer’ — because he thereby learns what the law 
is, on all the various points that arise in all the different forms of 
action and remedy, and in all the multifarious combinations of 
fact that must be presented in the unnumbered affairs of life 
and business. ‘The nice distinctions and discriminations also, 
which arise and are made in the progress of pleading in differ- ) 
ent cases of the same nature—the slight variations of fact, | 
which often distinguish one cause from another — and that, not 
on mere technical subtleties, but on substantial differences of 
principle, — will, of course, be more easily learned, and more 
deeply impressed on the mind, by the practical operation of the 
pleadings in a cause, than by mere theoretical rules abstractly 
propounded in elementary books. For why are certain allega- 
tions, in pleading, essential to a good plea? Because, unless 
the facts, asserted in those allegations, exist, the plaintiff has no 
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legal claim, or the defendant no legal defence. To know, then, 
how to plead correctly and safely, counsel must know what facts 
are requisite to support their clients’ claim or defence. Hence, 
too, are evident the propriety and justness of the mixims, that 
‘ pleadings are always evidence of the law, (3 D. & E. 161) 
and that ‘ books of entries, &c. are the best authorities, in the 
absence of decided cases.’ (2 D. & E. 10.) 

The law of evidence, especially, is closely connected with the 
law of pleading ; and it is necessary that the pleader should un- 
derstand the rules of evidence, in order to plead properly. 
Unless he is acquainted with these rules ; unless he knows what 
evidence is admissible to prove the facts alleged ; cr what proof 
is consistent with those facts—he will endanger his client’s 
cause by bad pleading. When the evidence, that is to be offer- 
ed, is known to the pleader, he is inexcusable for bringing the 
cause to an issue which the evidence will not support. The 
proof offered may wholly fail to support the affirmative of the 
issue ; or it may fail by a disagreement, in some particular 
point only, between the allegation and the fact shown. — In- 
deed ALL LEGAL PRINCIPLES are so connected with pleading, 
that no one can become a pleader without knowing them; and 
by learning how to plead, he necessarily learns all the important 
principles of the law. 

It will naturally be inferred, from our avowal of these views, 
that we were anxious for the publication of Judge Gould’s 
‘ Treatise,’ which has been announced for several months; and 
that we have very carefully examined it from beginning to end. 
There are many reasons for a strong interest in the appearance 
of this book. ‘The increased attention now given to legal edu- 
cation ; the increasing conviction of the importance of the sub- 
ject of this work ; the high reputation of the author; and the 
acknowledged deficiency of science in most of the previous 
works on pleading, have raised hopes, and excited expectations, 
which seldom accompany the issuing of a new elementary vol- 
ume. We may add, that these circumstances bring this work 
into a hazard, from which most others escape. In this labor- 
saving age, the ardent spirits of our country are too much 
inclined to anticipate a ‘ royal road’ to legal, as well as to other 
science ; and there is danger that their patience will flag, when- 
ever they find that a new book only reiterates (in effect) the 
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indispensable importance of labor. ‘That the science of plead- 
ing can be mastered by casual glances at this new treatise, is 
not to be pretended. ‘The work evinces long and untiring labor 
by the author, and the young reader may rest assured that it 
will require no small mental effort to master its contents. But 
that effort will be abundantly repaid to those who may exert it. 
Our advice is, to those who have faith in ‘ genius without work,’ 
to let this book alone. 

This volume contains, with some additions, the substance of 
the lectures on Pleading, which the author has for many years 
delivered to law-students ; and he announces, that the entire 
work is intended to be as elementary, as if it had been designed 
exclusively for that class of readers. 


‘The title of Pleading has been selected for present publication,’ 
(says the author, in his preface) ‘ for several reasons, not necessary 
to be detailed; but principally, because it is deemed to be the 
most instructive, and therefore the most important single title in 
the law, and yet is less thoroughly understood, in general, than 
almost any other. The relative importance of pleading, among 
the several titles of the common law, has been fully attested, by , 
the most distinguished and authoritative names, which adorn the 
list of common-law jurists. Lord Coke, in particular, among his 
other and frequent commendations of the science of pleading, has 
characterized it, as ‘“‘ the trucst guide to the knowledge of the com- 
mon law” —as “the Key, that opens its inmost recesses, and an 
Expositor, that discloses and explains the most abstruse parts of 
it.” This pre-eminence it owes, not solely to the intrinsic value 
of its own exact and logical principles, but also, and in no small 
degree, to the fact, that the principles of pleading are necessarily 
and closely, interwoven, both in theory and practice, with those of 
every other title of the law. I say, “ necessarily” interwoven, be- 
cause even the most simple of the judicial remedies, which the 
law affords, and without which it would be, practically, a dead 
letter, cannot be obtained, without the aid of pleading. And it 
has been well remarked by an intelligent Judge, that if the prac- 
tice of special pleading were entirely banished from courts of jus- 
tice, the science of pleading would still be the most instructive 
branch of the common law.’ 








Mr. Lawes, about twenty-five years ago, published a very 
good outline of pleadings at law, and Mr. Stephen has recently 
given to the profession a Treatise on THE PRINCIPLES of plead- 
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ing, which much surpasses, in our judgment, every other Eng- 
lish publication on the subject. We have been surprized at the 
comparatively small reputation which this work has acquired in 
our country. Unless we grossly misjudge, he has given a far 
better exposition of these principles, than any preceding writer. 
For mere practical purposes, Mr. Chitty’s ‘ Practical Treatise,’ 
is doubtless of much value; and it has found unusual favor. 
But it has been most truly observed of this popular work, that 
it no more teaches the science of pleading, than an almanac 
teaches the science of astronomy. The same is eminently true 
of Mr. Archbold’s work on pleading in civil actions. There is, 
therefore, a real demand for such a book as Judge Gould’s ; 
and we give, from his preface, the reason which induced him to 
publish it. 


‘On this point I cannot, perhaps, better explain my own views, 
than by merely stating the Ossecr of the present Treatise, which 
— to express it in few words — is simply to render the doctrines of 
Pleading more intelligible, and more easy of attainment, than many 
have supposed them to be, by showing them to be reasonable: In 
other words, by exhibiting them, not as a compilation of positive 
rules; but as a system of consistent and rational principles, adapt- 
ed, with the utmost precision, to the administration of justice, 
according to uniform rules, or, (which isthe same thing,) accord- 
ing tolaw. How far I may have advanced towards the attainment 
of this object, it is for others to decide. But I shall not, I trust, 
be deemed invidious, or presumptuous, in venturing to remark, that 
most of our digests and treatises, on the title of pleading, are use- 
ful, rather as manuals, or books of reference, for the practitioner, 
than as works of instruction in the science of pleading. The same 
remark may, indeed, be extended to almost all our modern and 
most popular treatises, upon the various other titles of the common 
law. For while every other science is taught, by a detailed expli- 
cation of its principles, the doctrines of the common law are usu- 
ally exhibited, in our legal treatises, as if they were the insulated 
enactments of positive law — without reference to the reasons on 
which they rest. And thus the common law is presented, in most 
of our books, rather as an art, than a science ; and the acquisition 
of it made to depend, more upon the mechanical strength of the 
reader’s memory, than upon the exercise of his understanding. 
But it has been left on record, by the highest legal authority, that 
“the law is unknown to him, who knoweth not the REASON 
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thereof.” An axiom, which cannot fail to command the assent of 
every intelligent mind.’ 

From this statement of the author’s views and object, the 
reader will naturally anticipate, what he will find on examination 
of the book, that there is less detail of particulars, and a fuller 
statement of principles, than in any preceding work on the sub- 
ject of pleading. Mr. Chitty tells how the law is, in numerous 
instances where Mr. Gould is silent. But Mr. Gould informs 
us why the law is thus or so, on all points which he mentions ; 
and having given the reasons, with great clearness and precision, 
he leaves the reader to apply them to examples which he omits 
to notice. More ‘ positive rules’ may be found in some other 
books ; but in none that have met our eye, is there ‘ a system of 
consistent and rational principles,’ that will bear a comparison 
with that which is so clearly set forth in this. Let the reader 
compare this work (for instance) with Mr. Lawes’ Treatise on 
Pleading in Assumpsit. In that, he will find nearly every de- 
cision on the subject discussed, that was made in the English 
courts, prior to its compilation. But he will search in vain for 
any test, by which the continually recurring contradictions can 
be tried ; or by which (with the author’s help) he can judge 
which is right and which is wrong. Mr. Gould, on the con- 
trary, does not accumulate decisions, as if a point were to be 
settled numeris non ponderibus ; as if he had no opinion of his 
own, and did not expect the reader to be able to form one for 
himself ; but he lays down the principle — gives the rationale — 
refers to the authority, and passes on, without stopping to render 
dubitable all he has said, by telling us that it has been denied or 
overlooked by divers judges at sundry times, and that, though 
such would seem to be the proper state of the matter, yet the 
law is gloriously uncertain, and on the whole, there is nothing, 
either in principle or authority, that can safely be relied on, and 
considered as settled. We are grateful for a book, that con- 
tains no such stuff as this — we are thankful for a guide that 
precedes us with a firm and unfaltering step, giving us confi- 
dence in our course by the steady light which he throws on it, 
and relieving us from the timidity and perplexity which dark- 
ness and cross-lights produce, and which his own unassured 
groping would inevitably enhance. 

Another excellence of the work under review deserves notice. 
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The authorities are applicable to the position to which they are 
cited. Whereas in Mr. Chitty’s and Mr. Archbold’s treatises, 
the citations, very frequently, are far from sustaining the doc- 
trine advanced. Indeed it is a besetting sin of most modern 
compilers, to make inapt and inconclusive references — to lum- 
ber their margins with citations that have but a very remote 
bearing on the points discussed. This is worse than pedantry ; 
it is like an attempt to cheat by false tokens. 

We insert the ‘ Contents ’ of the work before us — 

Chapter I. Of Pleading in General. — Chapter II. Of the 
General Divisions of Pleading. — Chapter III. Of the General 
Rules of Pleading. — Chapter 1V. Of the Declaration. — Chap- 
ter V. Of Dilatory Pleas. — Chapter VI. Of Pleas to the Ac- 
tion, viz. the General Issue, and Special Pleas in Bar — with 
Pleas puis darrein continuance. — Chapter VII. Of Traverse. — 
Chapter VIII. Of Duplicity — Profert and Oyer, and Depart- 
ure. — Chapter IX. Of Demurrer, 1. to the Pleadings, 2. to 
Evidence. —Chapter X. Of Arrest of Judgment, and Re- 
pleader. 

In the first chapter, the writer, after defining pleadings, and 
showing that they ‘consist merely in alleging matter of fact, or 
in denying what is alleged as such by the adverse party,’ pro- 
ceeds to illustrate the logical process of pleading, to which we 
have above adverted. 


‘§ 4. But in the theory, or science of pleading, the averment of 
facts, on either side, always presupposes some principle, or rule of 
law, applicable to the facts alleged; and which, when taken in 
connexion with those facts, is claimed, by the party pleading them, 
to operate in his own favor. For all rights of action, and all spe- 
cial defences, result from matter of fact and matter of law com- 
bined. And hence, in every declaration, and in all special plead- 
ing, some legal proposition (i. e. some proposition consisting of 
matter of Jaw,) though not in general expressed in terms, by the 
pleader, (because the court is supposed judicially to know it,) is 
always, and necessarily, implied, or—to use the language of 
grammarians — understood. 

‘$ 5. For it would be obviously to no purpose, for either party 
to state facts, of which no principle of law could be predicated in 
his favor. Indeed, all that a party submits to the court, by alleg- 
ing facts, is their /egal operation: And for the purpose of deciding 
what their operation in law is, the rule of law, in virtue of which 
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the pleader claims the matter of fact alleged by himself, to be in 
his favor, must always be tacitly supplied, or understood. 

‘§ 6. By contemplating the subject in this point of view, we 
are enabled to apprehend the striking propriety and full import of 
Lord Mansfield’s remark, that ‘ the substantial rules of pleading 
are founded in strong sense, and the soundest and closest logic.” } 
For those rules, when considered in their proper connexions and 
dependencies, will be found to involve a connected, methodized 
body of principLes, constituting a complete and coherent system 
of legal logic: A system, artificial indeed in its form and structure ; 
but admirably adapted to the important ends of simplicity, unifor- 
mity and certainty, in the modes of administering justice. 

*§ 7. For the purpose of explaining and illustrating this view of 
the subject, we may observe, that all pleading is essentially a logi- 
cal process. And by analyzing a good declaration, or any good 
special pleading, if we take into view, with what is expressed, what 
is necessarily supposed or implied; we shall find in it the elements 
of a good syllogism: All good pleading being in substance a syl- 
logistic process ; though abridged in form, like some of the syllo- 
gisms of the schools: So that not only every good declaration, but 
all good special pleading on either side, in each successive stage 
of the pleadings, is essentially a good syllogism. 

‘§ 8. Thus, in an action, brought for a trespass committed 
upon land, the declaration may be presented in the following form: 
** Against him, who has forcibly entered upon my land, I have a 
right, by law to recover damages: The defendant has forcibly en- 
tered upon my land: Therefore, against him I have a right, by 
law, to recover damages.” In the example here given, the first, 
or major proposition asserts the legal principle, on which the plain- 
tiff founds his claim: The second, or minor, alleges the matter of 
fact, to which that principle is to be applied, in the particular 
case: The conclusion is the legal inference, resulting from the 
law and fact together, as they appear in the premises. And 
the judgment of the court, (if for the plaintiff,) is a reaffirmance of 
this conclusion,? together with an award, or sentence of recovery 
in pursuance of it. 

‘ §9. In the case now stated, the plaintiff's alleged right of recov- 
ery may be contested, by a denial of either of the three propositions, 
which constitute his declaration. And as the denial of either of 
them is, in effect, a complete denial of the plaintiff's whole claim, 
the defendant is not allowed, (by the rules of the common law,) 
to deny more than one of them. For if he can successfully de- 
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ny any one of them; he will, by so doing, attain every object, 
which he could have proposed in denying them all. 

‘§ 10. If, then, the defendant would deny the major, or first 
proposition above stated, which consists of matter of law, he must 
do it, by tendering what is called an issue in law — which is mere- 
ly a technical denial of some legal proposition, or supposed rule 
of law. The minor or second proposition in the declaration — as 
it consists only of matter of fact — must be denied, if at all, by 
what the law denominates an issue in fact ; or, more strictly 
speaking, by tendering an issue in fact — which is the legal mode 
of denying by plea, what has been alleged, as matter of fact, on 
the other side.!_ But assuming the major to be correct in prin- 
ciple, and the minor true in point of fact, (upon which supposi- 
tion, neither of them can be successfully denied) ; the conclusion 
must inevitably follow, unless the defendant can repel it, by al- 
leging some new matter, (i. e. some distinct collateral fact) which 
is inconsistent with it, and which therefore by consequence implies 
a denial of it: There being no form of direct negation, in which 
the conclusion can be distinctly answered. 

‘$11. Let it be supposed then, that in the case just stated by 
way of example, the plaintiff’s premises are both undeniable ; but 
that he has released his cause of action to the defendant, and 
that the release is the particular fact, or new matter, upon which 
the defendant relies, for defeating the suit. Under these circum- 
stances, the defendant’s plea, or defence, if reduced to a syllogis- 
tic form, will stand thus: —If he, upon whose land I have for- 
cibly entered, releases to me his right of action for such entry ; 
he has thenceforth no right by law to recover damages for it, 
against me: But the plaintiff has released to me his right of ac- 
tion, for my entry upon his land: Therefore he has, by law, no 
right to recover damages for that cause, against me. 

‘§ 12. To this defence the plaintiff has now, in his turn, a 
right to reply, by denying either of the three propositions, ad- 
vanced by the defendant. But if he admits both of the defend- 
ant’s premises; or if, as we are now assuming, he cannot suc- 
cessfully deny either of them ; his suit must of course fail, unless 
he can destroy the defendant’s conclusion, by some new matter of 
fact, which will be, in legal effect, a denial of it. 

‘§ 13. For the purpose then of carrying this process one stage 
further, Jet us suppose that the release, pleaded by the defend- 
ant, was extorted from the plaintiff, by duress; and that this fact 
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is the new matter, by which the plaintiff proposes to overthrow 
the defendant’s conclusion. ‘The plaintiff's reply may, upon this 
state of facts, be resolved into the following syllogism : —“ A re- 
lease extorted from me, by duress, does not in law destroy any 
pre-existing right of mine, to recover damages: But the release, 
pleaded by the defendant, was extorted from me by duress : 
Therefore, that release does not destroy my right by law to reco- 
ver damages against him. 

‘§ 14. It is now necessary for the defendant, if he persists in 
denying the plaintiff's claim, to contest this reply ; and this he 
may do, by denying either of the three propositions, of which it 
consists. But assuming, as in the preceding stages of this illus- 
tration, that neither of the premises can be safely denied, the con- 
sequence must be, that the plaintiff will prevail, unless the de- 
fendant can, on his part, allege some further new matter, which 
may destroy the plaintiff's conclusion. And the pleading of such 
new matter, of whatever facts it may consist, will contain the 
elements of another syllogism — which the plaintiff will be at lib- 
erty to answer, by another still; and the same syllogistic pro- 
cess may be repeated, by the parties alternately, as long as there 
remains new matter to be alleged on either side. 

*§ 15. For, that both parties may respectively have the full 
benefit of pleading whatever the nature and exigencies of the case, 
on their respective sides, may require, it is obvious that each must 
be at liberty to answer the allegations made against himself, by 
denying, at his election, either of the three propositions contained 
in those allegations : In other words, each party must be at liber- 
ty to deny whatever he considers as false, either in law, fact, or 
inference in his adversary’s pleading. Each party, therefore, has 
a right to allege new matter, in any stage of the pleadings, as 
long as he has occasion to answer new matter —i. e. as long as 
such matter is alleged against him. And thus the right of electing 
between the three regular modes of meeting his adversary’s alle- 
gations, is continued to each party, until one of the premises in 
the pleading on one side, is directly denied on the other ; or (to 
substitute legal, for scholastic language,) until the pleadings ter- 
minate in the tender of a proper issue, in law or in fact. 

*$ 16. An issue, of either kind, precludes the allegation of 
further new matter on either side, and thus regularly closes the 
pleadings.!. For before any issue can be tendered, both parties 
will necessarily have an opportunity to allege whatever the nature 
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of the case, on either side, may require. And as the whole con- 
troversy, which is the subject-matter of the pleadings, is, by the 
issue, reduced to some one point of fact or law; no necessary or 
useful purpose can be attained, by carrying the pleadings further. 
For the question upon which the contest depends, is now dis- 
tinctly presented by the issue, and ripe for determination. And 
it only remains for the court or the jury, to decide the point in 
issue, and for the former to render judgment. If the issue be 
taken upon matter of law, it is to be determined by the court 
— if upon matter of fact, it is, in general, though not universally, 
to be tried by the jury: It being the province of the former to 
decide questions of law, and of the latter, ordinarily, to ascertain 
matters of fact.! And the issue, whether in law or fact, being 
decided, the judgment of the court, which is merely the sentence 
of the law,? deduced from the facts ascertained, must follow in favor 
of that party who appears, from the whole record, entitled to it. 

‘§ 17. From this very general outline, it will be apparent that 
all pleading is a /ogical process. And the great object of the 
process is to facilitate the administration of justice, by simplifying 
the grounds of controversy, and ultimately narrowing down the 
contest to a single and direct affirmative and negative—i. e. to 
some definite point of law or fact, affirmed on one side, and de- 
nied on the other.’ 


The third chapter contains ‘certain miscellaneous rules appli- 
cable to pleading in general.’ These rules are nowhere else 
collected and disposed in any decent order, except in Mr. Ste- 
phen’s treatise, which was published long since Mr. Gould’s 
work was prepared. On one topic, especially, Mr. G. has done 
what no other writer has attempted. Our readers are familiar 
with the general rule that all material facts, pleaded on either 
side, must be stated in positive and direct terms, and not argu- 
mentatively, nor by way of recital. The exceptions to this rule 
are, however, so numerous, that many have ceased to regard it 
as of much practical importance ; and we have never seen any 
illustration of the princtple on which these exceptions rest, ex- 
ce pt that which is given in this volume. That principle we 
recognize, at once, on its being presented, and are, as in divers 
other cases, surprized that it had so long escaped our notice. 


‘§ 42. The general rule, requiring material facts to be alleged 
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in terms of direct and positive averment, is itself by no means 
universal. For in declarations, facts which are material, and even 
of the gist of the action, may in some instances be stated under 
a“ whereas.” And the distinction, collectible from the precedents, 
appears to be, that all those facts which are directly denied by the 
terms of the general issue, or which may, by the established usage 
of pleading, be specially traversed, must be averred in direct and 
positive terms: But that facts, however material, which are not 
directly denied by the terms of the general issue, though liable to 
be contested under it, and which, according to the usage of plead- 
ing, cannot be specially traversed, may be alleged in the declara- 
tion by way of recital. 


*§ 43. The reason of this distinction appears to be, that as 
facts of the former class are directly traversable, either by the gen- 
eral or a special issue ; they ought to be so alleged, that the issue 
which may be taken upon them shall consist, (as all issues regu- 
larly must), of a direct affirmative on one side, and a direct nega- 
tive on the other — which could not be the case, if they were 
alleged by way of recital: Whereas, facts of the latter class — 
i. e. all material facts, which, though not in terms denied by the 
general issue, are yet liable to be contested under it, and which 
cannot be made the subject of a special traverse — may as well 
be alleged by way of recital, as in direct and positive terms ; be- 
cause all such facts may always be controverted, without being 
directly and in terms put in issue. And as it can never be neces- 
cesary, in pleading, to answer the averment of any such fact, by 
a direct negative ; it can, of course, never be necessary to make 
the averment in terms of direct affirmation. 

‘§ 44. To illustrate this distinction : — In trespass quare clausum 
Sregit, or for taking and carrying away the plaintiff’s goods, the 
forcible breaking and entering of the plaintiff’s close, in the one 
case, and the forcible taking and carrying away of his goods, in 
the other, must be directly and positively alleged in the declara- 
tion.!_ In trespass for an assault and battery, the act of assaulting 
and beating must be averrred in the same manner.” In the same 
manner also must be alleged the conversion in trover® — the ouster 
in ejectment* — the erection of the nuisance, in an action for that 
injury’ —and the taking of the cattle or goods, in replevin® — 
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the neglect of a bailee, in a special action on the case, by the 
bailor, for damage occasioned by such neglect!—the being in- 
debted, in debt on simple contract? — the permitting of the escape, 
in an action against a sheriff for an escape, &c.° For the acts, 
or facts, specified in these examples (to which many others, fall- 
ing within the same rule, might be added) are such as the gen- 
eral issue, in the several cases supposed, would directly and neces- 
sarily deny. . This will be very obvious, when it is considered 
that in no one of these examples, can the fact specified be admitted 
by the defendant consistently with the general issue. And as the 
particular fact, mentioned in each of these examples, is liable to 
be thus directly denied by the general issue; it must be directly 
and positively alleged. In assumpsit also, the premise must be 
stated, in terms direct and positive ;* because the general issue 
(non assumpsit) purports to be a direct denial of the promise. 

*§ 45. So also in declaring on specialties —as in covenant 
broken, debt on a covenant, or a special declaration on a bond — 
if the right of action depends on a condition precedent ; perform- 
ance of the condition must be alleged, in terms of direct averment.* 
For as the fact of performance, on the plaintiff’s part, is of the 
gist of his action; the defendant must be at liberty in some way 
to contest it. But as he cannot do this under the plea of non est 
Sactum — inasmuch as that plea is not adapted to such a defence ; 
he must of course be at liberty to take a special issue upon the 
plaintiff’s allegation of performance, by a traverse. That allega- 
tion must, therefore, be so made, that an issue, thus taken upon 
it, may consist of a direct affirmative on one side, and a direct 
negative on the other. The same rule holds, as to all material 
facts alleged in the declaration, and which cannot be controverted 
under the general issue.’ 


This distinction, however, is shown to be applicable only to 
the declaration. For as there is no general issue to any of the 
subsequent pleadings, the only mode, in general, of denying 
any facts alleged in them, is by precisely traversing some or all 
of them. Hence, the allegation of these facts must be so fram- 
ed as to admit of a direct negative answer. 

The doctrine of certainty is next considered, and the three 
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degrees of it mentioned by Lord Coke, and commented on by 
Buller, J., are made much more explicit and definite than we 
have ever before seen them. 

Certainty, as to parties, time and place, occupies a large 
portion of this chapter. The subject of venue is here treated of 
with great thoroughness and particularity; more so, perhaps, 
than any other topic in the volume. Indeed, we are inclined to 
think that an abbreviation of this discussion would render the 
proportions of the book somewhat more symmetrical. This is 
for the author’s consideration : No reader will wish it abridged. 

On the subject of local and transitory actions, which of course 
falls under the head of venue, we beg leave to suggest that the 
author has taken upon trust the assertion, at p. 120, that an 
action for a false return is transitory. It is indeed so laid down 
in the late editions of Com. Dig. Action, N. 12, and in Bac. 
Ab. Actions Local and Transitory. A. 2 Saund. on Pl. & 
Ey. 521; 1 Sel. Pract. 244; 1 Chit. Pl. 273; 2 Chit. Pl. 
303, note (s); and in all these books, the case of Griffith v. 
Walker, 1 Wils. 336, is cited in support of the position. It is 
moreover to be noticed, that the marginal abstract of that case 
asserts the same doctrine. Still we believe that an action for a 
false return is not transitory. 

In Lord v. Francis, 12 Mod. 408, & Holt, 170, it is said per 
curtam (Lord Holt being present) ‘ an action for a false return is 
local, but may be laid in the county where it was made, or in 
that in which it appears on record.’ In an anonymous case, 
in 12 Mod. 515, there was a motion to change the venue in an 
action for a false return to a mandamus :— The court said, 
‘this action being a local one must, in its nature, be brought 
either in Suffolk, where the false return was made, or in Mid- 
dlesex, where it appeared on record; and the plaintiff has his 
election, by law, of the two counties; and the court cannot lay 
it, without his consent, in either of the two counties.’ The same 
case is in 2 Salk. 669, reported in terms perfectly consistent 
with the statement in 12 Mod., and yet in so imperfect a man- 
ner as to give color to the supposition that the action was held 
to be transitory. (See also Hob. 209, 1 Brownl. 12, & Cro. 
Jac. 532, Parkhurst v. Powell. 1 Sid. 218, Russel v. Succlen. 
2 Mod. 24,& 1 Freem. 191, Naylor v. Sharpless. 1 East, 115, 
note (a). Bul. N. P. 64.) 
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On these authorities we have formed our opinion. Has the 
case of Griffith v. Walker, (reported in 1 Wils. 336, and Say- 
er, 54,) shaken them? It seems to us that it has rather con- 
firmed them. ‘That was an action for a false return against the 
sheriff of Radnor. ‘The action was laid in the county of Here- 
ford, and it was alleged that the sheriff made the return at King- 
ton in that county. On demurrer to the declaration, the plain- 
tiff had judgment. The defendant’s argument was, that the 
action was local, and ought to have been laid in Radnor (be- 
cause what a sheriff does must be done in his own county) or 
in Middlesex, where the return was filed. But Lord C. J. Lee 
said it was a mistake to suppose that every act done by a man, 
as sheriff, must be done in the county whereof he is sheriff. 
This is true only of compulsory acts. ‘ But he may make a 
return to a writ, or do any act which is not compulsory, out of 
that county.” Sayer, 55. ‘It is laid here, that he did this at 
Kington, in Herefordshire, and for any thing we know, the fact 
was really done there. If there be matter of law or record and 
matter in pais, in different counties, the plaintiff has his election 
to lay his action in which of the counties he pleases.’ 1 Wils. 
336. 337. See also 1 Caines’ R. 2. 

The doctrine concerning ‘immaterial and impertinent aver- 
ments’ is given, near the close of the chapter, in a most lucid 
and satisfactory manner. We have room only for the short 
note which the author has placed in the margin of pages 164 
and 165. 


‘ The editor of the second English edition of Douglas’s Re- 
ports observes, in a note annexed to the case of Bristow, v. 
Wrigit, that the rule requiring immaterial averments to be strict- 
ly proved, is now confined to the cases of “ records and written 
contracts.” This assertion appears to have been founded upon 
a casual remark of Mr. J. Buller, (3 'T. R, 646,) that “ perhaps 
the rule will be found to extend to all cases of records and written 
contracts.” (Vid. also 3 Cranch, 209.) But that learned judge 
did not profess, in this occasional remark, formally to define the 
precise extent of the rule. Indeed, he had before, and in imme- 
diate connexion with the observation just cited, extended it to 
*‘ contracts,’ generally ; as Lord Kenyon had done, in the same 
case. Nor, on principle, does there appear any reason for con- 
fining the rule to the limit expressed in the note to Bristow v. 
Wright : Since a variance may occur, as well in the statement 
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of a parol contract, as in that of a written instrument or record. 
But what appears decisive against such a restriction of the rule 
is, that the averment, which was held fatal to the action, in Bris- 
tow v. Wright, (the leading authority in support of the Editor’s 
rule,) was an averment, made in stating a parol lease. Vid. 
Yelv. 195. b. (n. 1.) 

In the fourth chapter, entitled ‘of the declaration or count,’ 
the author explains the certainty required in stating the subject- 
matter, or matter in demand ; the joinder of parties in one dec- 
laration ; the joinder of causes of action ; and gives a very brief 
outline of avowries and cognizances. 


‘§ 79. It is laid down as a general rule of the common law, 
that where several causes of action, of the same nature, exist be- 
tween the same parties, all accruing to the plaintiff in the same 
right, and against the defendant in the same character or capacity, 
they may all be joined, by several counts, in one declaration.' For 
there is no principle of law, limiting a suit to a single cause of 
action; and where several rights of recovery can be enforced, as 
well by one action as by several, a joinder of them is advantageous 
to both parties, and favored by the policy of the law. By causes 
of action “‘ of the same nature,” are here meant such as require, 
at common law, the same judgment, viz. a capiatur, or a miseri- 
cordia.’ 

‘§ 81. If therefore A. has several causes of action against B., 
arising upon several bonds —or upon several covenants, though 
contained in several different deeds—or upon several different 
promises, even though some of them be in writing, and others not ; 
all the demands, in each of these cases respectively, (if they accrue 
in the manner before mentioned), may be joined by as many dif- 
ferent counts, in one declaration.2_ For they all require, at com- 
mon law, the same judgment: viz. a misericordia. It may be 
added, that the several rights of action, in each of the cases, now 
supposed, all require the same general issue. 

‘§ 82. In the same manner, several trespasses—as assault 
and battery, false imprisonment, and trespasses upon property, 
either real or personal — may all be joined.* For all the several 


1 Com. Dig. Action, G. 8 Co. 87. b. 1 Wils. 248. 2Ib. 319. Bac. Abr 
Pleas, &c., B. 3. Comb. 244. 

2 Com. Dig. Action,G. Bac. Abr. Pleas, &c., B. 3. Actions in Gen. 
C. 1T. R. 276. 2 Wils. 319. 1 Ib. 252. 2Saund.117.c. 1 Vent. 366. 

38 Co. 87.b. 2 Saund. 117. b.(n.2.) 6 Cranch, 226. Bac. Abr. Pleas, 
&c., B.3. Com. Dig. Action, G.4. Bac. Abr. Actions in Gen. C 
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causes of action require, at common law, the same judgment, (viz. 
a capiatur); and the same general issue, (not guilty), is adapted 
to all of them.’ 

‘§ 84. It is not indispensable, however, in order to justify the 
joinder of different causes of action, that they should all require 
the same general issue : In other words, the fact that they require 
different general issues is, per se, no objection to their joinder; 
although, (as will presently appear), the fact of their requiring 
different species or forms of action, is so.’ 

‘Hence, debt on judgment —debt on specialty — and debt on 
simple contract — may all be joined in one action ;' although the 
general issue, in the first case, is nul tiel record — in the second, 
non est factum — and in the third, nil debet. For the same judg- 
ment, (a misericordia) being adapted to all the three rights of 
action ; their joinder is warranted by the express terms of the first 
general rule, (Ante, § 79) —to which the difference in the pleas 
is not considered as affording sufficient ground for an exception.’ 

‘§ 86. On the other hand, where several causes of action re- 
quire different judgments, at common law — as where the judgment 
of capiatur is adapted to one of them, and a misericordia to the 
other — the rule is universal, that they cannot be joined in one 
action.” Tor there can be but one judgment quod recuperet, in 
one action; and if such causes of action were joined, no one 
judgment, known to the law, would be adapted to all of them. 

‘§ 87. For this reason a count in trespass for an injury either 
to person or to property, can never be joined with trespass on the 
case, even when the latter arises ez delicto.2 Thus assault and 
battery, false imprisonment, or trespass upon property of any kind, 
cannot be joined with trover, slander, fraud, malicious prosecu- 
tion, or any other wrong unaccompanied with force.* For though 
all these causes of action require the same general issue ; yet tres- 
pass and case require, at common law, different judgments — the 
former a capiatur ; the latter a misericordia. 

‘§ 88. Trespass can, in no instance, be joined in one action 
with any kind of contract.5 For such a joinder would require, 
not only different judgments, at common iaw, but also different 
general issues. 

‘§ 89. And the general rule (Ante, § 79) that where several 


1 1 Vent. 366. Cro. Car 316. 2Saund.117. b. (n.2.) Bac. Abr. Pleas, 
&c. B.3. 1 Wils. 252. 17. R. 276. 13 Johns. R. 462. 
? Gilb. H. C. P. 7. Com. Dig. Action, G. 2 Saund. 117. b. (n. 2.) 1 Salk. 
10. 
* Bac. Abr. Actions in Gen. C. 1 Ld. Ray. 273-4. 2 Saund. 117. e. (n. 2.) 
4 Tid. ® Tid 
VOL. VII.-—NO. XIV 12 
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causes of action, all require the same judgment, at common law, 
they may all be joined in one declaration, is not universally true. 
For a joinder of different demands is never allowed, where it 
would occasion the blending of different forms or species of ac- 
tion, even though the same judgment would be adapted to all of 
them. 

*§ 90. And therefore debt, covenant broken, account, and as- 
sumpsit, cannot be joined in one action, nor can either of them, 
it seems, be joined with any of the others— although they are 
all founded on contract, and all require the same judgment, at 
common law : viz. a misericordia.! For as, (with the exception 
of the two first,) they require different general issues ; and more 
especially, as the forms of action adapted to them are essentially 
different ; the joinder of them, or of any of them, would tend to 
confusion and perplexity in the administration of justice. 

*§ 91. A fortiori, tort of any kind, though unaccompanied 
with force, (as trespass on the case, ex delicto), can never be 
joined with any separate demand founded on contract.2 Thus 
trover, slander, &c. can never be joined with debt, covenant brok- 
en, account or assumpsit — although the judgment of misericordia 
is, at common law, adapted to all of them.* For these two clas- 
ses of actions are different from each other, not only in form and 
species, like those last mentioned ; but generically different. 

‘ § 92. It has been said, however, to be a universal rule, that 
when several causes of action, accruing between the same parties, 
and in the same capacities, all require, not only the same judg- 
ment, at common law, but also the same general issue, they may 
be joined in one action.* That this position is generally true, 
there can be no doubt —as is manifest from various examples al- 
ready given: But its universality appears at least questionable. 
For it seems agreed that debt on bond, and covenant broken, can- 
not be joined (ante, § 90); though the same judgment, at com- 
mon law, and the same general issue, are common to both of 
them. And in tort, gue@re, whether an English eectment can be 
joined with any count in simple trespass? °’ 


We submit, with much distrust of its value, the following view 
of the doctrine of joinder of personal actions. 


' Bac. Abr. Actions in Gen. C. 1 Chitt. Pl. 199. 

21 Vent. 366. Bac. Abr. 4ctions in Gen. C. Willes. 118. 1 T. R. 276 — 
7. Carth. 189. 3 Wils. 354. 6 East, 335. 

3 Tid. 

417. R. 276. & vid. 2 Saund. 117. c. (n. 2.) 

» Bac. Abr. Actions in Gen. C. Thel. Dig. 191. Hob. 249. 1 Brownl. 235 
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If the processes, pleas, and judgments are regarded as the 
tests of the proper joinder, the result of the decisions cannot be 
given in any propositions which include all cases, both affirma- 
tively and negatively. It can only be said, 1st. Where the 
general issue and the judgment are the same, actions may be 
joined in all cases. 2d. Where the judgments are different, 
actions cannot be joined in any case. 

This is a very imperfect statement of the doctrine ; for it 
leaves numerous cases to be decided by special rules, which 
are not only arbitrary, but have no necessary relation to the 
form either of the process, the plea, or the judgment. Besides, 
this manner of stating the doctrine is not free from obscurity, 
(especially in this quarter of the country) as the old common- 
Jaw distinction between judgments, when spoken of in this con- 
nexion, i. e. capiatur and misericordia, is wholly unknown in 
our legal records. And lastly, the first proposition is not un- 
doubted. 

We suggest, that a preferable and more intelligible mode of 
stating the law on this point is to refer solely to the nature of 
the action. ‘Two propositions will then embrace the whole doc- 
trine, both affirmatively and negatively, with the exceptions. 

It should be premised, that by ‘the nature of the action’ is 
here meant its proper technical denomination in the writ or 
declaration ; as a plea of account, of debt, of replevin, &c. 
Understood in this sense, Ist. All actions of the same nature 
may be joined, except actions of trespass on the case upon pro- 
mises, which can be joined with no other action. 2d. No ac- 
tions of a different nature can be joined, except debt and 
detinue. 

It is not the actual, but the proper denomination of the action, 
which is here submitted as the test of joinder. Hence, if the 
cause of action, as set forth in the counts, do not conform to its 
denomination, it cannot be joined with other counts which are 
properly denominated. Thus we find that trespass and trespass 
on the case ex delicto are often misjoined, though the denomi- 
nation of the action is trespass only, or trespass on the case only. 
The denomination is not properly applicable to all the counts. 
(See 11 Mass. R. 57, Barnes v. Hurd, as an example.) So 
when assumpsit and tort are joined, the action is denominated, 
and properly, trespass on the case only. But as tort and con- 
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tract cannot be joined, though they may have the same techni- 
cal denomination, the misjoinder is ascertained, as in other cases, 
by the cause of action as set forth in the different counts. (See 
1 Johns. R. 503, Wilson v. Marsh.) 

We recollect only seven personal actions, now in use, which 
have different denominations in the writ or declaration ; to wit, 
account, covenant, and debt; founded on contract: detinue, 
replevin and trespass ; founded on tort: And trespass on the 
case ; founded, indifferently, either on contract or tort. The 
only instance in which trespass on the case is the proper tech- 
nical denomination, in actions founded on contract, is that of 
assumpsit. In actions founded on tort, there are many which 
take their usual denomination from the particular injury which 
they are intended to redress; as actions of trover, of deceit, of 
slander, &c. These are all technically actions of trespass on 
the case. So we hear and read of actions of assault and bat- 
tery, false imprisonment, &c. ‘These are all technically actions 
of trespass. 

While certain actions, now disused, (as rescous, conspiracy, 
&c.) were resorted to, and had technical denominations not 
included in the above enumeration, it is probable that the two 
propositions, which we have suggested, would not have been 
correct: and possibly this may, in part at least, account for the 
fact, otherwise perhaps somewhat noticeable, that those propo- 
sitions are not to be found in any of the books. 

The joinder of debt and detinue, we regard as an anomaly ; 
and do not hold, with Mr. Gould, (p. 213) that the actions ‘ are 
essentially the same in character.’ It may be true that ‘ the only 
material difference’ between them is, ‘ that one is brought for a 
sum of money, and the other for the recovery of specific chat- 
tels.’? But is there any more material difference between debt 
and replevin? We think, with Ch. B. Gilbert, ‘you may join 
debt and detinue in the same declaration, Because there are 
writs in the Register, in which both are comprized in the same 
writ ;’ (Gilb. H. C. P. 5.) or, to use the language of Mr. Gould, 
on another point, because ‘ so are the precedents.’ — We formed, 
some years ago, what we deemed a very sagacious conjecture, 
that the old writers had overlooked a distinction, and that on 
inspecting Registrum Brevium, p. 139, it would be found that 
detinue was there joined with debt in the detinet, which was 
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hardly distinguishable from detinue ; (3 Woodeson, 103, 104) 
and that as this kind of action had become obsolete, debt and 
detinue could no longer be united. But upon eagerly exploring 
that antiquated folio, we found our conjecture unsupported, and 
our sagacity wholly imaginary. 

We pass over the chapter on Dilatory Pleas, because this 
subjeet is, in these days, of less practical importance than in 
former times. Lord Hobart says, ‘as all policy and order in- 
structeth a man first to skirmish and practise some slight defeats 
before he join battle ; so we begin first with pleas to the juris- 
diction of the court, then to the person, then to the writ, then to 
the action of the writ, and then to the action itself.’ (Hob. 164.) 
A treatise on pleading would be incomplete, if it should omit 
this class of pleas; and the work before us has done full justice 
to them. Still, as the policy and disposition of the better class 
of the profession now lead them to join battle on the merits, 
without any skirmish on forms, we proceed to pleas to the action 
itself, as discussed in the sixth chapter. ‘These pleas are, Ist, 
the general issue ; 2d, special pleas in bar. 


‘§ 7. An issue, taken upon the declaration, is either general 
or special. The former is called the general issue ; the latter a 
special issue.!_ Some respectable authorities, however, add a 
third, which they denominate a common issue? —a name given to 
no other than the single plea of non est factum, when pleaded to 
an action of covenant broken. 

‘§ 8. The general issue denies all the material allegations in 
the declaration ;* by which are meant all those, which the plain- 
tiff may be required to prove: Or, (more precisely), it enables the 
defendant to contest all such allegations, in evidence; and actu- 
ally puts the plaintiff upon the proof of all, or any of them, which 
are thus contested. A special issue denies only some particular 
part of the declaration, which goes to the gist of the action.* 
This distinction, between general and special issues, applies only 
to the declaration: An issue, joined upon any of the pleadings 
which follow the declaration, being called simply, “an issue,” 
without further description.’ 


After mentioning the general issues in the principal actions, 


' Co. Litt. 126. a. Bac. Abr. Pleas, &c., G. 1. 

? Tidd, 598. Lawes’ PI, 110. 113. vid. 8 T. R. 282. 

* Bac. Abr. Pleas, &c., G.1. Lawes’ Pl. 110. 3 Black. Com. 305 
* Co. Litt. 126. a. Lawes’ PI. 112. 113. 145 
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the mode of joining issue, and stating when the words ‘ in man- 
ner and form’ (regularly used in tendering an issue) are of the 
substance of it, and when they are merely words of form; Mr. 
G. proceeds to show what defences are admissible under the 
general issue. We are desirous of extracting copiously from 
this discussion, but have space only for a few sections. 


‘§ 44. According to the strict, original principles of the com- 
mon law, no defences would appear to be admissible, in any case, 
under the general issue, except such as go in denial of the truth 
of the declaration: And therefore all special matters of defence, 
which admit, but go in avoidance of, the declaration, would seem 
to require special pleas in bar, as being inconsistent with the gen- 
eral issue. 

‘§ 45. In the original common-law actions of debt on specialty 
— covenant broken — account — detinue — trespass —and_reple- 
vin, the above principle has generally been observed ; and there- 
fore in these actions, matters of avoidance have in general been, 
as they still are, inadmissible defences, under the general issue, 
except in so far as the principle, excluding them under that issue, 
has been relaxed by statute provisions, or rules of court.. Hence 
in these actions, any defence, which does not imply a denial of 
the material facts, or of what are alleged as such, in the declara- 
ration, must be specially pleaded. 

*§ 46. But in actions of trespass on the case, which, as having 
originated in the equity of the statute of Westm. 2, (13 Edw. 1) 
are regarded as equitable actions, a more liberal, or rather a more 
lax mode of pleading, has, with some exceptions, been allowed.’ 
Hence, in this comprehensive class of actions, whether arising ez 
contractu or ex delicto, many defences, which go merely in avoid- 
ance of the declaration, have been admitted under the general issue. 

‘§ 47. In the action of assumpsit especially, this is eminently 
the case. For in this action, not only such defences as deny the 
allegations in the declaration — but almost all matters of avoid- 
ance — such as coverture — infancy — usury, or other illegality 
— duress — payment —rclease —a specialty given for the debt — 
a judgment rendered for either party, in a former action for the 
same cause —an award of arbitrators, deciding the right in 
question — and accord and satisfaction, are respectively good de- 
fences, under the plea of non assumpsit.? 


13 Burr. 1353. Bac. Abr. Pleas, &c. G. 2. Yelv. 174. b. (n. 1.) 

? Bac. Abr. Pleas, &e. G.2. 2 Burr. 1010. 3 Ib. 1353. 1 Stra. 498. Ld. 
Ray, 566. 787. Doug. 108. 2 H. Black. 143. 5 East, 230. 4 Esp. Rep. 151 
Com. Dig. Aceord. 12 Mod. 377. Chitt. on Bills, 197-8. 1 Chitt. Pl. 472-3 
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‘§ 48. This practice appears to be a very wide departure from 
the general principle abovementioned, except where the action is 
founded upon an implied promise ; in which case, it may, in the- 
ory at least, be reconciled with that principle, by adverting to the 
peculiar nature of the action of indebitatus assumpsit. For in 
that action, as the promise, laid in the declaration, is a mere in- 
ference or conclusion of law, from the debt or legal liability, al- 
leged as its consideration, (which inference the law continually 
raises, while the legal liability remains, and no longer) ; it re- 
sults, that whatever disproves a subsisting debt, or legal liability 
at the time of plea pleaded, disproves the alleged promise. And 
the existence of the debt, &c. at the time of pleading, may be 
disproved, by showing, either that it never existed, or that it has 
been, by any means, extinguished before that time. As therefore, 
each of the several defences, enumerated in the last section, goes 
to the proof of the one or the other of these two points; it fol- 
lows, that they all, in their legal effect, go in denial of the alleged 
promise, and consequently in support of the plea of non assumpsit. 

*§ 49. From the preceding remarks it will also be apparent, that 
in the action of indebitatus assumpsit, the plea of non assumpsit, 
though expressed in the past tense, does not mean that the de- 
fendant did not actually promise, as stated in the declaration, 
(for the action is not founded on a promise in fact-;) but that he 
is, at the time of pleading, not indebted to the plaintiff, or not in 
law liable to the demand, made in the declaration. 

‘§ 50. It is quite apparent, however, that the reasons, just as- 
signed for allowing such a latitude to the general issue, in indebi- 
tatus assumpsit, and which are founded on the peculiarities of 
that action, are inapplicable to the action of assumpsit on ez- 
press promises ; and consequently, that the special matters of de- 
fence, before mentioned, or at least such of them as accrue sub- 
sequently to the making of the promise, are, on principle, inad- 
missible, under non assumpsit, in the latter action. And so the 
rule appears to have been, formerly, in practice.'_ But through 
inadvertence, in not attending to the distinction between the two 
forms of assumpsit, or from some other cause, the rule has been 
now long established, that all the defences, which are admissible 
under the general issue, in the one form of action, are so in the 
other. 

‘ § 54. In those actions on the case also, which arise ex delicto, 
matters of mere avoidance have, to a very considerable extent, 


11 Mod. 210 
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been admitted in evidence, under the general issue. It would 
be difficult, however, to discover any precise principle, by which 
this practice may be justified, or any definite general rule, by 
which to limit its precise extent. Indeed, the practice appears to 
be, in a great measure, an arbitrary departure from the original 
principles of the law, and as such, to rest on authority, rather 
than any known legal reason. 

‘§ 55. According to this practice, however, (whatever may 
have been its origin), the rule has now become general, that in 
actions on the case, ex delicto, the defendant may prove, under the 
plea of not guilty, almost every special matter of defence, which 
conduces to show, that at the time of pleading, he is not liable to 
the plaintiff's demand.’ Ex. gr. a license, or any other justifica- 
tion? —a former recovery —release— accord and satisfaction, 
&c. >’ 


‘A special plea in bar, as usually defined, is one which ad- 
mits the truth of the declaration, but alleges special matter in 
avoidance of it.’ (p. 342.) But as this is not universally 
true ; since such plea sometimes concludes with a traverse of 
part of the declaration ; and a plea, alleging matter of estoppel, 
neither admits nor denies the truth of the declaration; Mr. G. 
thus defines a special plea, viz: ‘one which alleges new or 
special matter in bar of the action, and concludes with an aver- 
ment.’ ‘The exceptions to the rule, that a special plea amount- 
ing to the general issue is inadmissible, are said by Mr. Gould 
to be three. 1. If it contains special matter of justification. 
2. If a plea of possessory title in the defendant gives color to 
the plaintiff. 3. Instances in which it is allowed, at the dis- 
cretion of the court. ‘This last exception is confined to cases 
in which the matter pleaded is such as is likely to perplex a 
jury, and therefore unfit to be tried by them. 

‘§ 86. In regard to the manner of excepting to a special plea 
amounting to the general issue, when not thus allowable, there is 
some apparent contrariety of opinion in the books. According to 
one class of authorities, such a plea is demurrable.* But accord- 


13 Burr. 1353. 1 Black. R. 388. 1 Wils. 45. 1 Chitt. Pl. 486—7. 

28 East, 308. 2 Mod. 6. 7. 

32 Mod. 276. 3 Ib. 166. Com. R. 273. 1 Wils. 44. 175. 2 Phill. Ev. 108. 
Bac. Abr. Pleas, &c. I. 1. 1 Keb. 305. 

410 Co. 95. a. Cro. Car. 157. Cro. Eliz. 147. Bac. Abr. Pleas, &c. G. 3 
N. 6. Trespass, 1. 3. (2.) Com. Dig. Pleader, E. 14.—Vid. 4 B. & C 547 
4 Bing. 470 
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ing to other opinions equally respectable, it is held that the fault 
in question is not a proper cause of demurrer ; and that the only 
proper mode of taking exception to the plea is by a motion to the 
court for an order, that the general issue, or a nil dicit, be enter- 
ed?: And that if the order is made, the defendant must enter 
the general issue, or the plaintiff may take judgment, as by nil 
dicit.? 

“87. The question, whether this latter course, or that of de- 
murring, is the proper mode of excepting to such a plea, appears 
manifestly to depend upon the correctness or incorrectness of the 
rule, (before stated), asserting a discretion in the court, in regard 
to the allowance of it. If such a discretion can legally be exer- 
cised by the court, (and it has been actually exercised, by high 
and repeated authority); the proper mode of objecting to the 
plea must be by motion. For questions raised by a demurrer are 
stricti juris, and admit of no discretion. 

‘$88. The objection to a plea of this kind has, however, been 
taken, and the question decided, in each of the above modes. 
And perhaps the most satisfactory view of the subject will be 
found to be, that the proper mode of objecting to the plea is, in 
first instance, by motion — and upon the supposition, if the plain- 
tiff should demur, instead of moving the court, the defendant 
would not be bound to join in the demurrer ; but might still refer 
the question to the discretion of the court: But that if, on the 
plaintiff's demurring, the defendant accepts the demurrer, by 
joining in it, and thus waves his right to appeal to the discretion 
of the court ; the question may be decided under the demurrer. 
This supposition, if correct, may serve to explain how it happens, 
that two such dissimilar and apparently inconsistent modes of ex- 
cepting to pleas of this kind, have been pursued ; since according 
to this view of the subject, each of those modes may, under dif- 
ferent circumstances, be correct.*’ 


The seventh chapter, ‘on Traverse,’ is exceedingly valuable. 
We know of no branch of pleading, in which mest professional 
men have so little skill, as in this. It will be their own fault, 
hereafter, if their knowledge is not improved. We know of 
some accomplished pleaders, who we believe will date from the 


1 Hob. 127 1 Leon. 178. Cro. Jac. 165. Bro. Ab. Traverse, pl. 14. 2 Mod. 
274. Com. Dig. Pleader, E. 14. Bac. Abr. Pleas, &c. G. 3. Trespass, I. 
2. (2.) 2 Day, 431. Esp. Dig. 413. 

2 Bac. Abr. Tresp. I. 2. (2.) Cro. Jac. 165. 

3 Vid. 10 Co. 95. a. Bac. Abr. Pleas, &c. N 6. Yelv. 174. b. note 
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publication of this chapter, the spoiling of their accustomed sport 
with the preposterous traverses of their antagonists. Indeed the 
doctrine of traverse is here made as plain as any portion of the 
book ; and is shown to rest on as clear and rational principles as 
any other part of pleading. We know not how to benefit our 
readers by extracts. 'The syntax is so compacted, that it will 
not bear separation ; and the discussion is too long for admission 
into our pages. 

Double pleading (as it is usually termed) is treated of, in | 
chapter eighth, under the head of Duplicity. We quote § 25, 
to show how imposing is the array of reason and authority against 
a construction given by the court in Massachusetts to the stat- 
ute allowing a defendant ‘to plead as many several matters as 
he shall think necessary for his defence.’ 





‘§ 25. When several pleas in bar are pleaded, in virtue of 
this statute, to one and the same thing or demand, each of them 
is treated, and operates, as if it were pleaded alone: It being an 
established rule, that one of them ‘cannot,’ in the language of 
Lord Ch. J. Willes, ‘be taken in to help, or destroy another ;’ 
but that ‘every plea must stand or fall, by itself’. And the 
opinion of Mr. J. Buller is expressed in terms almost literally the 
same.? No one of them, therefore, can have the effect of dispen- 
sing with the proof of what is denied by another.* Hence if the 
defendant pleads, first the general issue, and then pleads specially 
matter in avoidance, which impliedly confesses the declaration — 
(as if he pleads first, non est factum, and adds a special plea of 
usury, duress, infancy, payment, &c., or pleads all these, in suc- 
cessive special pleas — or pleads first, not guilty, and then special 
matter of justification or discharge) ; the matter of avoidance thus 
pleaded, though inconsistent with the general issue, does not su- 
persede the necessity of the plaintiff's proving his declaration.* 





? Willes, 380. 

217. R. 125—Aec. 5 Serg. & R. 411, per Duncan, J. 

32 Fast, 426. 5 Ib. 463. 2 Johns. R. 437. 2 Phil. Ev. 97. n. a. 1 Stark. 
Ev. 296. n. 389. n. 1 Chitt. Pl. 543. 5 Taunt. 233. 2 N. Hamp. R. 8. 


* ¢See a contrary opinion, 15 Mass. R. 42, where,in an action of slander, 
the defendant pleaded (in virtue of a statute, similar to that of 4 4nn.) the 
general issue, and also a special justification: In which case it was re- 
solved, that the admission contained in the special plea, that the words 
charged were uttered by the defendant, was sufficient proof of that. fact ; 
and that the plaintiff was, consequently, not bound to prove the uttering of 
the words. And in the very ingenious argument of the learned judge, who 
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For a contrary rule would defeat the very object of the statute — 
which manifestly is, to enable the defendant, not only to plead, 
but on the trial, to rely upon, as many different defences, as he 
may choose to put upon the record. But if a plea in avoidance 
were held to destroy the effect of the general issue ; it is manifest 
that the statute, allowing the defendant to plead both pleas, would 
be altogether nugatory. And the effect would plainly be the 
same, if one of two inconsistent pleas in avoidance (as payment, 
and accord and satisfaction, both pleaded to the whole demand), 
were held to disprove the other. Indeed, it appears clear, that 
the benefit or privilege intended to be conferred upon the defend- 
ant, by this statute, must be lost to him, unless his several pleas 
are treated, and allowed to operate, as entirely independent of 
each other.’ 


Distant readers may not be aware that the universal dissatis- 
faction of the profession induced the legislature of Massachu- 
setts to restore, by statute, what was believed to be the proper 
construction of the law on this point. (St. 1826, c. 107.) 

Profert and Oyer, and Departure, which constitute the second 
and third parts of this chapter, and Demurrer to pleadings and 
to evidence, which is the subject of the next, are discussed most 
clearly and precisely, and in that lucid order and sequence 
which characterize the whole work. 

The last chapter, on Arrest of judgment apd Repleader, con- 
tains a marginal note, which we think proper to give at large. 


‘It is said, (1 Saund. 228. b. n. 1.) by Mr. Serjeant Williams 
— an authority, not to be slightly questioned — that ‘ when a pro- 
mise depends upon the performance of something, to be first done 
by him, to whom the promise is made, and in an action on such 
promise, the declaration does not aver performance by the plain- 
tiff, or that he was ready to perform, and there is a verdict for the 
plaintiff; such omission is cured by the verdict, by the common 
law, but is a fatal objection, after a judgment by default.’ But 
with great deference, the former of these propositions, although 
apparently countenanced by a general remark of Lord Mansfield, 
in the case referred to by the learned writer, (2 Burr. 900), ap- 
pears inconsistent, not only with the whole current of authority ; 


delivered the opinion of the court, the same rule is held to extend to every 
case, in which the general issue, and a special plea in avoidance, are plead- 
ed to one and the same demand. But this opinion appears to be opposed, 


not only to the spirit of the statute, but to the general practice under it.’ 
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but also with the definite and well established principles, stated 
and explained in the text. Indeed the principle of the great and 
standard case, as it may properly be called, of Rushton v. Aspi- 
nall, Douglas’ Rep. 679, seems to stand in direct opposition 
to the rule laid down by Mr. Serjeant Williams. In that case, 
which was an action against the indorser of a bill of exchange, 
the declaration, though complete in other respects, alleged neither 
a demand on the acceptor, nor notice to the defendant, of the dis- 
honor of the bill. And after a general verdict for the plaintiff, 
judgment was arrested, by the court of King’s Bench, who held 
each of the omissions, above mentioned, fatal. ‘The precise prin- 
ciple of this determination was, that as against the indorser of a 
bill, whose liability is only secondary and conditional, such de- 
mand and notice are conditions precedent; the performance of 
which, or either of which, cannot be presumed, from the finding 
of the facts alleged in the declaration ; because proof of all the 
latter facts does not, and cannot, involve proof of such perform- 
ance. Vid. 2 New Rep. 239. 240.’ 


After this imperfect account of the matter of this volume, we 
cannot conclude our notice without expressing admiration of the 
manner in which it is written. ‘The work seems to us to be a 
finished model of legal style. We except, however, to the verb 
claim, as used in the extracts we have made from the first 
chapter. 

A word here concerning the law-school, in which the author 
of this work has so long labored, and with such fruits, will not 
be misplaced. That school was established, in 1782, by the 
late venerable Taprinc Reeve — qui nihil in vita nisi Jaudan- 
dum aut fecit, aut dixit, ac sensit—and was under his sole 
instruction until 1798. Mr. Gould, during this year, began to 
give lectures, jointly with Judge Reeve, and their united labors 
were continued until 1820. Since that time, Judge Gould has 
had no assistant. ‘The number of students who have attended 
his lectures, during the last thirty-four years, is about eight hun- 
dred; and about four hundred had previously received the in- 
structions of the founder of the institution. A catalogue of the 
Litchfield Law School would contain the names of ‘ many of 
the most eminent men of our country, in the several depart- 
ments of the national and state governments, and especially at 
ihe bar and on the bench. The late Chief Justice of Con- 
necticut lived to see the extensive and extending benefits of the 
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plan to which he gave the first impulse ; but it is reserved to 
the hundreds of his grateful auditors, who cherish his memory 
with filial reverence and affection, to witness its wider diffusion 
and its more effective agency in elevating the character and 
advancing the honor of their profession.’ (See Encyclop. 


Amer. art. Litchfield. 2 U. S. Review, pp. 81, 82.) 





ART. VIIL—ANGELL AND AMES ON CORPORATIONS. 


A Treatise on the Law of Private Corporations Aggregate. 
By Joseru K. Ancett and Samuet Ames. Boston. Hil- 
liard, Gray, Little, & Wilkins. 1832. 8vo. pp. 539. 


Tue urgent want of a treatise on corporations adapted to the 
United States, has long been felt by the profession. Not only 
have corporations multiplied among us during the last thirty years 
to an extent without parallel in any other country, but they have 
been created for a great variety of purposes, to which in England 
they had been seldom or never applied. ‘Thus, to say nothing 
of municipal corporations, we have corporations for banking, 
insurance, building bridges, turnpikes, railroads, and canals, for 
building and occupying wharves, and holding and improving lands 
and buildings, for manufacturing, and for owning and employing 
vessels ; besides a great variety for charitable purposes and the 
promotion of learning, religion, agriculture, and the arts. Indeed 
scarcely any object can be imagined requiring the cooperation 
of associations, for which acts of incorporation have not been 
obtained. In consequence of the great number of these bodies, 
the large amount of capital invested in some of them, and the 
peculiar regulations to which the state legislature have at various 
times subjected them, the controversies to which they have been 
parties have been very numerous. The law, therefore, on the 
subject of corporations, which we received from the mother 
country, as might be supposed, has in some parts been much 
changed and in others much developed among us. 

Previously to the publication of the treatise of Messrs. Angell 
and Ames, no work had appeared calculated to supply the want 
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of a systematic treatise on corporations embracing the American 
decisions. Our authors in their preface say, 


‘The inconvenience experienced from the want of a work of 
reference upon the legal rights and obligations which grow out of 
the relations between a body corporate and the public, and be- 
tween a body corporate and its members, has in this country long 
been the subject of complaint. The design of the authors, in un- 
dertaking their uninviting task, was to supply this deficiency in 
our bibliotheca legum, as far as their qualifications would permit. 

‘ The first English work which has professed to be exclusively 
and systematically devoted to corporation law is that of Mr. Kyd, 
published in London in 1793. The author just named assumed 
to treat generally of the law of corporations; but his work, for the 
reasons referred to, is chiefly made up of authorities and prece- 
dents that relate to municipal institutions; and yet, by reporting 
adjudged cases at length, he has swelled his work into two con- 
siderable octavo volumes. The production of Mr. Kyd is very far 
from meeting the wants of the profession in America at this day ; 
Jirst, because it is confined principally to municipal corporations ; 
secondly, because corporation law had not attained its present 
perfection in England, when Mr. Kyd wrote; and thirdly, be- 
cause important changes, both silent and declaratory, have been 
made in this country as regards the law of private corporations. 
It has long been the aim of our courts to apply the old principles 
of the common law upon the subject of corporations with such 
modifications as are suited to the views of an enlightened age. 
“With the multiplication of corporations,” says one of the Judges 
of a sister State, ‘‘ which has and is taking place to an almost in- 
definite extent, there has been a corresponding change in the law 
respecting them;” and he adds, that “this change of law has 
arisen from that silent legislation by the people themselves, which 
is continually going on in a country such as ours, the more 
wholesome, because it is gradual, and wisely adapted to the pecu- 
liar situation, wants, and habits of our citizens.” 

‘Mr. Kyd’s work remained for a long time the only English 
work upon the subject. In 1827, appeared the treatise of Mr. 
Willcock, which is more limited in its plan than the former ; it is 
not only confined to municipal corporations, but the author avows, 
that he does not pretend to consider the power of a corporation, to 
take, hold, and transfer property, make contracts, Kc.’ pp.vi. vil. 


Messrs. Angell and Ames in the work before us appear to 
have collected the reported cases, both English and American, 

















1832. } Angell and Ames on Corporations. 107 


relating to their subject with sufficient diligence, and generally 
to have thrown their matter into a convenient arrangement. 
They have in many instances carefully examined and skilfully 
digested the authorities cited, and have occasionally given judi- 
cious and manly criticism upon questionable decisions. 

Although we are desirous of giving the authors all the praise 
which they justly merit for preparing a very useful compilation, 
yet truth obliges us to confess that its value is in some degree im- 
paired by numerous faults. It abounds throughout with obvious 
marks of haste and carelessness. ‘The composition is often 
loose and slovenly in the extreme, and in many places sets all the 
rules of grammar at defiance. Some parts of the work indeed 
seem like memoranda taken by a person for his private use, 
rather than sentences written out for publication. Occasionally 
matter is thrust into notes, which ought to have been placed in 
the text, and for no sufficient reason that we can discover. In 
many places the reader is oppressed with that painful sense of 
weariness which an indigested and ill-compacted heaping of 
materials usually produces. The subjects for examination are 
frequently introduced in a very careless and inartificial manner, 
without any statement of the principles which are settled or are 
in controversy. ‘This mode of proceeding is very unsatisfactory 
to the reader, as it imposes upon him the task of extracting from 
the authors’ statements of decisions and dicta, the principles, 
which it is the object of a systematic treatise to ascertain. 

In illustration of the preceding remarks, we shall give exam- 
ples from the work of some of the faults which we have noticed. 

The errors in grammar are very abundant, otherwise we 
should not have thought it necessary to mention them. The 
following may serve as a sample out of a much larger number 
which we noticed in perusing the work. 

‘But still that seminary, like others, were usually called 
schools.’ p. 29. 

‘ A school-house and land was vested in trustees.’ p. 89. 

‘That the corporation named as plaintiffs was created.’ p. 
226. 

‘When the interests and good government of the corporate 
body requires it.’ p. 246. 

‘'The above principle will apply equally strong.’ p. 262. 

‘Though it be began.’ p. 288. 
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The following passage occurs on p. 80. ‘The civil law in 
this particular, corresponded with the system established by 
the statutes of mortmain, since, according to it, a corporation 
could not purchase or receive donations of land without license. 
Collegium si nullo speciali privilegio subnixum sit hereditatem 
capere non posse, dubium non sit.’ 

To this passage the following note is appended. 

‘ Browne’s Civil Law, 103. Lib. 8, Code de haered. instituen. 
Salem Mill Dam Corporation v. Ropes, 6 Pick. Rep. 23. And if 
by charter or act of incorporation the stock of the company is 
divided into a certain number of shares, that number cannot be 
changed by the company. Ibid.’ p. 80. 


Why the statement, that the number of shares directed by 
the act of incorporation cannot be changed by the company, 
should be placed in a note, we are at a loss to conjecture, unless 
it is because the authors could not find a convenient place in 
the text to dispose of it. Yet it is evidently a principle of law 
quite as interesting and important as many which are stated in 
the text. 

On p. 55 it is said, * And also where a name of a corporate 
grantor is mistaken, as where John, Abbot of N. granted com- 
mon of pasture to J. S. by the name of William, Abbot of N. 
the grant is still good.’ 

The note upon this passage is — 

‘6 Rep. 65, and Bac. Ab. Tit. Corpor. And in all grants by 
or to corporations, if there is enough expressed to show that there 
is such an artificial being, and to distinguish it from all others, 
the body politic is well named, although there is a variation of 
words and syllables. 10 Rep. 135. So if the name be expressed 
by words which are synonymous, it is sufficient, as where a col- 
lege was instituted by the name of Guardianus et Scholares, and 
they made a lease by the name of Custos et Scholares, it was ad- 
judged good. Ib. And so, if J. S. Abbot, of B. makes a lease 
by the name of J. S. Clericus, of B. 11 Rep. 21. Where an 
obligation was made to a corporation, founded by the name of 
“ Mayor et Burgenses Burgi Dom. Regis de Lynn Regis,” by the 
name of “‘ Mayor et Burgenses de Lynn Regis,” and without 
saying Burgi Dom. Regis, it was held that the name of the corpo- 
ration was sufficiently expressed. 10 Rep. 125. And where the 
“Dean and Chapter of the Cathedral Church in Oxford” made a 
lease by the name of “ The Dean and Chapter of the Cathedral 
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Church in the University of Oxford,’ it was adjudged good, as 
the place of situation was well and sufficiently shown. Poph. 57. 
Whether a particular corporation is intended by a description in a 
partition, is for the determination of the jury.—Society for propa- 
gating the Gospel v. Young, 2 N. H. Rep. 310.’ 

Are not all the points stated in the note, as deserving of a 
place in the text, as the one found there ? 

The following is an example of the crude and unsatisfactory 
mode in which matter is heaped together in this volume, and of 
the disjointed and inconsequential style in which parts of it are 
written. 

‘ There is a loose dictum of Mr. Chief Justice Parsons, “ that a 
corporation cannot acquire a freehold by a disseizin committed by 
itself.” No authority is cited by the learned judge; but from 
some very early cases it appears, that the same objection was fre- 
quently taken, but invariably overruled. Thus, it is laid down, 
that a corporation cannot be aiding to a trespass, nor give a war- 
rant to do a trespass without writing: and it appears from the case 
cited, that a corporation cannot give a command to enter into 
land, without deed, nor do any thing which vests or devests a 
freehold, nor accept a disscizin made to their use, without deed. 
It is said too, by Fitzjames, Justice, that @ corporation cannot do 
a tort but by their writing under their seal: which imports that 
by their writing, they may.’ p. 102. 

When the writers say, ‘that the same objection was often 
taken, but invariably overruled,’ the reader is somewhat at a 
loss to know what objection is meant, as the expression used by 
Ch. J. Parsons is not in the form of an objection. Having con- 
quered this difficulty, he is next led to expect, as the succeed- 
ing sentence begins ‘ thus,’ to find some examples of cases in 
which the objection, ‘that a corporation cannot acquire a free- 
hold by disseizin,’ was raised and overruled. But instead of 
this he finds it stated that ‘a corporation cannot do any thing 
which vests or devests a freehold, or accept a disseizin made to 
their use, without deed,’ that is, the objection is apparently sup- 
ported, with certain exceptions. 

We do not say that the passage just cited is unintelligible, or 
that a useful principle may not be extracted from it by an atten- 
tive student, especially if he examines the remainder of the 
section. But the reader is compelled to study the passage very 
carefully, first, to understand it, and next, to draw from it the 
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conclusions to which it leads —a labor which the authors should 
have saved him. 

An error of a more serious character than any which we have 
hitherto noticed, occurs in the following passage. 


‘ The liability of a corporation as bailee, is, like that of a natural 
person, to be determined by the nature of the bailment — the de- 
gree of care required from it, and the degree of care or diligence 
used. In case of a general deposit accordingly, as a bank receives 
profit from the use of the money deposited, it is liable for ordinary 
neglect, and is bound to pursue the course usual with banks in 
such matters: whereas in case of a special deposit, from which it 
receives no profit whatever, but which is merely for the accommo- 
dation of the bailor, it is liable only for gross neglect, equivalent 
in its effects upon contracts, to fraud.’ pp. 134, 135. 


It is difficult to imagine what ideas the authors can intend to 
convey, when they say that in case of a general deposit a bank 
‘is only liable for ordinary neglect, and is bound to pursue the 
course usual with banks in such matters.’ The least thought 
on the subject would have satisfied them, that in case of a general 
deposit, the depositor is the lender, and the bank the borrower, of 
the money deposited, which ceases to be the property of the 
depositor, and becomes that of the bank, and that the obligation 
of the bank is to repay the depositor an amount of money equal 
to that deposited by him, with or without interest, according to 
the agreement of the parties. To suppose the principles of the 
law of bailments could apply to a simple loan of this kind, is a 
strange and almost ludicrous blunder. It is but justice to say 
that the opinion of the court in the case cited by the authors, 
Foster v. Essex Bank, 17 Mass. R. 479, affords no ground for 
the position taken by them. The part of the opinion of Ch. J. 
Parker on which they probably rely, as it seems particularly 
referred to, is as follows: ‘It was urged by the plaintiffs’ coun- 
sel, that this is not a naked bailment, but is accompanied with 
an advantage from the use of the property, or the credit derived 
from the custody of it; and that this ought to be viewed in the 
light of a reward, so that the case will be brought within the 
principle of bailment for hire or reward. If it be so, the prin- 
ciple applicable to this species of bailment goes no further than 
to make the bailee liable in case of ordinary neglect ; so that 
if he shows that he used due care, and nevertheless the goods 
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were stolen, he would be excused.’ Jt is evident that in this 
passage no comparison is attempted between general and special 
deposits. Every thing that the judge says is in reference to the 
case of the special deposit before him. It is merely an admis- 
sion that if in the case of a special deposit, the bank received 
any advantage from the use of the property or the credit de- 
rived from the custody of it, the bank would be liable for ordi- 
nary neglect. He afterwards shows that the bank does derive 
no such advantage from a special deposit, and therefore con- 
cludes that it is only liable for loss arising from gross negligence 
or fraud in regard to it. 





ART. VIIL—THE CITING OF AUTHORITIES. 


De La Jurisprudence Des Arréts. Par A. M. J. I. Dupin, 
Avocat et Docteur en droit a L’ Université de Paris. 1825. 





WE presume that this little treatise is not unknown to many of 
the readers of the Jurist. We have placed it at the head of 
this article, not so much with a view of giving a detailed account 
of its contents, as a convenient title to a brief essay of our own. 
In the course of our remarks, however, we shall not fail to draw 
upon the sentiments of its distinguished author wherever they 
may seem to us capable of shedding any light upon the subject 
matter of discussion. 

In the very commencement of the Jurisprudence Des Arréts, 
Dupin laments the excessive augmentation of law books in 
France ; and aims a sarcastic and pointed rebuke at those who 
contribute so largely to this mischief, by their loose and endless 
citation of decisions upon every question which they may have 
occasion to agitate before the courts. ‘ Nothing,’ says he, ‘is 
more common at the present day than the citation of arréts. A 
class of advocates who have no pretensions to any other science, 
still pride themselves upon their ability to array a phalanx of 
decided cases.’ It has struck us that this remark is not without 
force upon this side of the Atlantic, for any lack of a similar 
class in the profession to which it may be justly applied. In- 
deed this species of professional pedantry is very common 








112 The Citing of Authorities. [July, 


among us. We lately observed a report of a case decided in 
one of the neighboring States, in which the counsel in defence 
cited no less than one hundred and twenty authorities. It is 
true that the cause was one of importance, elaborately argued 
by counsel, and gravely considered by the court ; and one which 
necessarily involved a considerable variety of legal principles. 
The mode, however, in which a considerable portion of this 
formidable array of authorities (using the word here as synony- 
mous with decided cases,) was mustered, will be readily under- 
stood, by stating an instance of the latitude with which they were 
cited to a single point which was incidentally made in the course 
of the proceedings. 

In this case the plaintiff had failed to insert any ad damnum 
in his writ. The error was not discovered till after verdict. 
Then arose the question —‘ Whether the want of an ad dam- 
num was a defect amendable before judgment? In opposition 
to the motion to amend, the counsel in defence referred to no 
less than sixteen decided cases as authorities. If a single one 
of these had been directly in point, and remained uncontradict- 
ed, it was, according to the doctrine of courts, of binding effi- 
cacy, and consequently sufficient to defeat the motion. This, 
however, was not the case. ‘The question was regarded as a 
new one. All these authorities, then, were necessarily but so 
many analogies more or less remote, and the marshalling of 
them a mere process of induction. As to the degree of force 
which they might possibly exert in this way, there might, per- 
haps, be some little difference of opinion ; one would hardly 
suppose, however, that they could possibly have sufficient 
weight to justly entitle them all to a place in the reported argu- 
ment on the question. Modica enim circumstantie varietas 
totum plerumque jus immutat. And this ancient and peremp- 
tory maxim of the law contains a wholesome admonition to 
both lawyers and judges, not to be too prodigal in the use of 
mere analogies. 

The instance above pointed out may be a strong one, though, 
as we believe, by no means very extraordinary. The practice 
of an excessive citation of cases has become a very general 
abuse, the causes of which are not very difficult to discover ; 
and if some of these shall be found not remarkably flattering to 
the profession, the evil is not, on that account, to be regarded 
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with any particular indulgence, or the correction of it deemed a 
matter of slight importance. 

It is not a very harsh supposition to attribute a considerable 
portion of this evil to downright professional pedantry. A long 
list of citations is, in some sort, prima facie evidence that the 
counsel who brings them into court has seen something more of 
them than the mere memorandum of reference contained on his 
brief. ‘The presumption is, in the absence of evidence to the 
contrary, that each of these cases has been made the subject of 
particular investigation and study. Where the number of cita- 
tions amount to scores, scattered through an equal number of 
volumes, and spread over hundreds of pages, they certainly 
convey no slight compliment to the learning and industry of the 
individual who has had the patience and research to furnish 
himself with the materiel of forensic warfare, drawn from such 
an immense variety of sources. What a prodigiously learned 
man must he be who has consulted so many books! What 
question can there be of the erudition of the advocate who in- 
vokes to his cause the awful oracles of the Year Books — who 
calls in as allies Fitzherbert and Rastel, refers you to Croke 
Elizabeth and Croke James, and down through a long line of 
their successors? All this has the appearance of great erudition, 
and yet, as every lawyer knows, it may all be effected with very 
little labor and less learning. All \that is necessary is a trans- 
cript from some title in a tolerable digest, or a copy of the re- 
ferences collected in some leading case of an analogous char- 
acter. Much do we fear that this imposing patchwork, which 
so often enlarges the philactery of professional vanity, is not the 
honest work of the wearer it adorns, but pilfered ready-made 
from some other’s wardrobe. 

It is not vanity alone which has created and _ perpetuates this 
abuse. ‘The source of the mischief lies deeper. Indeed, we 
are inclined to think, that a want of correct ideas as to the real 
object and true value of reported decisions, has more than any 
thing else, led to this unfortunate habit of encumbering our Re- 
ports with unnecessary and perplexing references. If the point 
at issue is one on which the law is clear and positive, as in the 
instance of a general principle of law reduced to a formula by 
statute, or declared in comprehensive and definite terms by a 
maxim of acknowledged authority, there is surely no need of a 
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reference to any other authority than the written text which em- 
bodies the law. Every thing beyond that can only confuse and 
not elucidate the subject. If the lawyer can place his case upon 
some well established principle of law he has placed it on a safe 
foundation. It stands well without any collateral aid. A scaf- 
folding of analogies may impair its symmetry, may even pat- 
“ally cover up and hide from view the firm base on which it 
rests, but the Jumber of such props can never add one jot to the 
strength of its position. Or, to use the still more forcible illus- 
tration of a French commentator, ‘why attempt to gather the 
scattered and imperfect rays of light from objects which only 
reflect them, when we may warm ourselves in the open sun- 
shine ?’ 

It may be said, and with entire truth, that cases will arise in 
the changing business and fluctuating relations of society, which 
are in a measure new, and which cannot be readily brought 
within the application of any fixed and well defined principle of 
law. It is also admitted that they will arise far more frequently 
under an unwritten, than under a written system of law. What 
course is the judge or advocate to pursue to arrive at a satisfac- 
tory solution of these novel problems? ‘Two modes offer them- 
selves to his assistance; and he may put himself under the 
direction of either ;— or, indeed, he may avail himself of their 
united aid. He may plunge iuto the deep and darksome mine 
of judicial decisions, and fishing up here and there a detached 
fragment of law, connect, as well as he may be able, the dis- 
jointed atoms, and in this way lay a foundation for his opinion. 
When he has done this, he will, it is true, have laid a legal 
foundation for his judgment, his decision will rest on authority, 
and the result may be correct. ‘The process, however, by which 
he has attained it, is one of the most difficult which the intellect 
of man can be called to accomplish; and when laborious re- 
search and critical discrimination have done their utmost, we 
doubt whether a conclusion thus based is one on which the 
mind often reposes with a feeling of entire security. The 
structure is at best but a piece of mosaic laid down of fragment- 
ary materials, differing from each other as widely in their pro- 
portions, age, and consistency, as the sources from which they 
are drawn are remote and various. ‘There is nothing in the 
work, after it is finished, which its laborious builder can eall his 
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own except the reasoning which cements the various pieces of 
which it is composed. Can he feel sure that each fragment was 
sound, that it was in every respect the best for the purpose which 
could have been selected from the exhaustless mine of materials 
from whence it was drawn; is he certain that it may not have 
lost its strength and character by having been rejected at some 
former time as unworthy, and in fine is he satisfied that his 
reasoning attaches to each fragment, and binds together the 
whole in a close and firm solidity? The lawyer must have 
satisfactorily answered all these questions in the affirmative, he 
must have encountered and overcome all these difficulties, be- 
fore he can feel sure of the soundness of an opinion based upon 
the accumulation of mere analogous decisions. 

On the other hand, why may not the lawyer, in such cases, 
endeavor to ascend at once by a noble elevation of thought to 
some well established, fundamental principle of the law. In the 
selection of the principle to which, if we may use the expres- 
sion, he intends to bind his case, there will necessarily be re- 
quired the exercise of the highest effort of his judgment. ‘This 
task, however, can hardly prove so difficult as that of the former 
process, where he is compelled to hunt up and adapt to each 
other an infinite number of remote and often imperfect analogies. 
We are aware that we may here be met with an objecting ques- 
tion, and one not without very serious weight, wherever, as with 
us, an unwritten system of law prevails. Where, it will be 
asked, is this fundamental principle, this point d’ appui, to be 
found? We acknowledge that such a governing principle can- 
not always be found, even under the most perfect system of 
written law; and that it will still more frequently be sought after 
in vain where unwritten law prevails. Still there exists, in that 
portion of our law denominated unwritten, a vast number of 
these general fundamental principles, which have been so dis- 
tinctly set forth by elementary writers, so often repeated by 
courts, and so long acquiesced in as settled law, that they have 
become expressed and defined in terms as comprehensive and 
exact as any which could be chosen by the redacteur of a code. 
It is from this collection of well established principles that the 
lawyer with us may often choose the legal ground on which to 
place his cause, precisely in the same mode, and frequently 
with as littke embarrassment, as under a written system of law 
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he would select a clause of a statute, or a particular article of a 
code. When the principle has been selected, his case is to be 
drawn toward, and attached to it bya process of reasoning. In 
other words his task consists in the application of an acknow- 
ledged principle to a certain combination of facts. 

Shall we reject, then, the decisions of the most wise and 
learned judges, and presumptuously throw aside their aid on 
every occasion where the difficulty of solving a new question 
may arise? This is not the doctrine for which we contend. 
So far from this, all we intend to maintain is, that where the 
law is to be found embodied in a written text of undoubted au- 
thority, we should rest satisfied with the simple authority of the 
law thus declared, and not weary ourselves and perhaps others 
in attempting to strengthen what is already sufficiently strong. 
Again, that we should always first satisfy ourselves whether 
some general principle, sufficient for our purpose, does not ex- 
ist, before we commit ourselves to the hazardous and painful 
process of attempting to solve the point in controversy by the 
doubtful lights of analogy. In every case our first object should 
be to place the question at issue upon some cardinal principle 
of law, and though where the application of the principle to the 
question is doubtful we may wander far and wide to gather il- 
lustrations and analogies to fix the application, the principle itself 
should always be kept carefully in view, and the reasoning and 
authorities be made to converge toward it as to a common 
centre. 

When, however, cases occur which cannot be fairly and 
readily referred to any existing, declared, principle ; and the 
question must be solved by a resort to analogies, a discriminat- 
ing and careful discretion should control their selection. ‘They 
should never be multiplied for the pitiable gratification which 
professional vanity can derive from an ostentatious display of 
erudition. ‘The indolent lawyer has no right to relieve himself 
by an indiscriminate citation of every decision which indexes and 
digests have heaped up under the title of law to which his case 
belongs; or if such a practice is tolerated in discussions before 
the courts, we see no reason why a reporter should encumber 
his reports, and charge his readers with whole pages of refer- 
ences to authorities which fall entirely out of the limits of the 
case decided. The fair attainment of legal science is already 























1832. ] The Citing of Authorities. 117 


a matter of suflicient difficulty to task, through a long life, the 
most gifted and active mind, without the incumbrance of any 
more unnecessary perplexities. ‘The law is now scattered 
through the volumes of a library the price of which is far enough 
removed beyond the reach of ordinary private fortunes, in this 
country, without uselessly adding to their already appalling 
number. Indeed we should watch with a jealous eye every 
practice the tendency of which is to augment, without advan- 
tage, the severe and exhausting labors of the profession. 

‘The exercise of sound judgment,’ says Chancellor Kent, ‘is 
as necessary in the use, as diligence and learning are requisite 
in the pursuit of adjudged cases.’ Every case, however slight 
its resemblance to the one in controversy, is not to be cited. 
On the contrary there should exist a plain and strong analogy, 
an absolute coincidence in the leading facts between the decis- 
ion cited and the one the solution of which it is called to aid or 
control. Cases which have been decided upon an ev parte 
hearing, and those upon which the court has divided, are to be 
little relied on as authorities, and sparingly cited. ‘The latest 
decisions are to be preferred to the more ancient, not only be- 
cause, according to the usage of courts, the last decision con- 
trols all which have gone before it on the same subject ; but 
because their arguments and illustrations are the offspring of the 
cultivated reason of a more civilized period, and more likely to 
be in harmony with the improved institutions and advanced re- 
finement of the present age. In fine the scientific lawyer should 
never suffer himself to sink into such a servile dependence on 
mere precedents as to overlook or disregard the grounds on 
which they rest. Stare decisis is undoubtedly a legal aphorism 
of some force, but when more than one thousand instances are 
on record where the courts have appeared in open revolt against 
the maxim, it would seem that the spirit of the present age was 
not setting very strongly in favor of its authority. 
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ART. IX.—PRIVATE INJURIES INDICTABLE AS PUBLIC OF- 
FENCES. 


A question has been recently made, whether the maliciously 
potsoning chickens be an indictable offence. 

This question leads to one more general, what injuries of a 
private nature are punishable as public wrongs? 

It is not easy, in a variety of cases, to distinguish private from 
public injuries. ‘The best works on crown law do not accu- 
rately define the line ; and adjudged cases often afford no satis- 
factory illustration. In book 2, ch. 25, sec. 4, Hawkins, in 
answer to the inquiry, what matters are indictable, says, ‘ There 
can be no doubt that all capital crimes whatsoever, and also all 
kinds of inferior crimes of a public nature, and all other con- 
tempts, all disturbances of the peace, all oppressions, and all 
other misdemeanors whatsoever of a public evil example against 
the common law, may be indicted ; but no injuries of a private 
nature unless they in some way concern the king.’ The same 
words are quoted in Bac. Abr. Indictment C. p. 549. In 
Com. Dig. Indictment D. & E. there is a long enumeration of 
offences which are and are not indictable, but no exact line of 
distinction drawn. 

Blackstone, in book iv. ch. 1, (4 Comm. 5) says, ‘ the dis- 
tinction of public wrongs from private, of crimes and misde- 
meanors from civil injuries, seems principally to consist in this, 
that private wrongs or civil injuries are an infringement or pri- 
vation of the civil rights which belong to individuals, considered 
merely as individuals: public wrongs or crimes and misde- 
meanors are a breach and violation of the public rights and du- 
ties due to the whole community, considered as a community, 
in its social aggregate capacity.’ 

This, to be sure, as a general line of distinction, is true and 
accurate ; but it affords no clear guide for decision in a multitude 
of cases. The principle still remains to be ascertained upon 
which the law proceeds in settling what private injuries are a 
breach and violation of the public rights and duties. An assault 
and battery is a private injury, punishable, as we all know, by 
indictment, as a public wrong. A libel upon an individual be- 
longs to the same class. Cheating a man by false public tokens 
belongs to the same class. In each of these cases the individ- 
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ual has his remedy by private suit, and is entitled to a recom- 
pence proportioned to the injury sustained. In each of these 
cases the injury seems confined to the individual. His person 
is affected, his property taken away, and his reputation blasted ; 
but the public are not affected. At least the public are no more 
affected than if his person were imprisoned under a groundless 
suit, his property obtained by private imposition and fraud, or 
his reputation attacked by infamous words. Yet in these latter 
cases the party is left to his civil remedy only, and the arm of 
the public is not lifted to his assistance. What, indeed, so far 
as public rights and duties are concerned, is the difference be- 
tween the felonious conversion and the merely tortious conver- 
sion of another’s property? What the difference between the 
illegal entry with force into another’s dwelling house, or his 
wood land? What the difference between the obtaining and 
tearing a promissory note, or a book, of another, under circum- 
stances of fraud? In these several cases, and a great variety 
which might be put, it is not easy to assign a good cause for the 
distinction, and yet it is certainly true that one of each of the 
several injuries stated, is punishable by indictment, and the other 
not, and the distinction of Blackstone will not assist us, in the 
most remote degree to form a correct judgment on the subject. 

In truth, in many instances, the distinction must be at common 
law arbitrary in every country. And the fact undoubtedly is 
that among enlightened nations the same action is sometimes 
punishable only civilly, and sometimes Only criminally. It is 
highly probable that some offences which are in England pun- 
ishable at common law, were originally so made by statutes, 
which have now become obsolete and of an antiquity beyond 
the research of modern inquiry. 

But courts of law must have been called upon originally to 
settle the nature and character of a great variety of injuries, 
which now are in the common learning settled as crimes. In- 
deed they are now continually employed in the same consider- 
ations. Lately it has been discussed and decided that taking 
up dead bodies (2 J. R. 733) ; soliciting servants to steal from 
their masters, though no theft is committed (2 East Rep. 5) ; 
soliciting, or endeavoring to provoke, a man to fight a duel, 
though none is fought, (3 East Rep. 581, 6 East Rep. 464) ; 
spreading rumors, whether true or false, with intent to raise the 
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price of provisions (1 East Rep. 343); putting a dangerous 
commodity on board a ship without notice to the owner or mas- 
ter (3 East 201) —are all misdemeanors punishable at common 
law by indictment. And in elder times similar discussions must 
have arisen as to cheats, conspiracies, libels, maintenance, for- 
geries, forestalling, &c. 

The distinction stated by Blackstone is very easily perceived 
in crimes against the public, as such; as in treason, insurrec- 
tions, sedition, obstructions of public process, murder, &c. But 
I ask, if ‘in many of the preceding instances quoted, the same 
principle is as apparent. 

As far as the light of adjudged cases will reach there is no 
difficulty, and as far as principles are developed in those cases, 
we may find a good general guide. 

I. It is alleged that all breaches of the peace, and all acts 
that have a tendency to a breach of the peace, are punishable 
as public wrongs. And the reason seems to be that one great 
object of society is to preserve peace and to protect the persons 
of the citizens from injury. This is an implied condition in the 
very nature of society, that the citizen shall obey, and the pub- 
lic protect. All public writers agree that the protection of life, 
liberty, and property, constitute the great ends of society. 

All breaches of the peace—Assaults and batteries, maiming, 
illegal imprisonments, larcenies. Com. Dig. Indictment D. ; 3 
Bac. Indictment E.; 2 Hawk. ch. 25, sec. 4; 4 Black. Com. 
243. Entering a dwelling house with force and arms. 3 Burr. 
1698. 

All acts tending to a breach of the peace—Libels, endeavors 
and solicitations to commit crimes, conspiracies. Com. Dig. 
Indictment D. ; 3 Bac. Indictment E. ; 2 Hawk. ch. 25. 

The reason assigned for classing labels among public wrongs, 
is because they have a tendency to excite men to revenge and 
resentments, and thereby the public peace is endangered. But 
would the unjust conversion of another’s property, be the less 
likely to produce revenge and resentment? In a nearer or more 
remote degree almost all private injuries tend to the breach of 
the public peace. 

So the reason assigned why a conspiracy is a public wrong, is, 
that it has a tendency to a breach of the public peace. 3 Burr. 
1321. It is not material what the act is for which the conspir- 
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acy is formed, if it be unlawful. Why, however, has a con- 
spiracy to injure or cheat another, any more tendeucy to a 
breach of the peace, than the actual cheating of him? or the 
actual malicious prosecution of him? Yet these latter acts, if 
done by one person only, are not indictable, unless in the case 
of a cheat there be a false public token. 1 Black. Rep. 273. 
2 Burr. 1125. 

So unlawfully entering a yard, digging up the ground, erect- 
ing a shed, and expelling the owner from the possession, is not 
an indictable offence, unless there be actual violence or riot ; 
mere constructive force is not sufficient. 3 Burr. 1698. 

II. A second principle is that all unlawful acts against which 
common prudence cannot guard a man, are punishable as pub- 
lic wrongs; as cheats with false public tokens; conspiracy ; 
reading a writing falsely to an illiterate man, whereby he seals 
it (Com. Dig. Justices B. 33; 1 Sid. 312) ; forgery of writings 
not records or deeds (1 Hawk. ch. 70, sec. 11 ; 2 Ld. Raym. 
1461); cancelling or tearing a note obtained ate the party by 
false insinuations (Mod. Cas. 175; 11 Mod. 398); selling 
counterfeit coin (Cro. Cir. Comp. 311) ; selling by false weight 
and measures (3 Burr. 1697 ; Com. Dig. Indictment D.) 

But if the cheat be of a nature against which common pru- 
dence may guard a man, it is not a public wrong. Cowp. 323; 
2 Burr. 1125, 1130; 1 Wils. 301; Salk. 697. It is not very 
easy to give a good reason why the credulity of an individual 
should vary the nature of an offence. It is certainly more pro- 
per for the law to protect those who have not common prudence, 
than those who have. Sed ita lex scripta est. 

Ill. A third principle is that every unlawful act which affects 
injuriously the public health or the public police, is a public 
wrong. Selling unwholesome provisions, 4 Black. Com. 161 ; 
carrying on trades, which occasion uncomfortable as well as 
unwholesome smells near dwelling houses, 1 Burr. 333 ; put- 
ting a dangerous commodity on board a ship without notice, 
3 East Rep. 201 ; common nuisances. 

IV. A fourth principle is that all acts contra bonos mores are 
public wrongs. Keeping bawdy houses, 1 Hawk. ch. 74 ; dig- 
ging up dead bodies, 2 T. R. 733; lewdness ; debauching an- 
other man’s wife, Comb. 377. Yet seducing a woman’s affec- 
tions, but not her person ; blasting reputation by false stories ; 
common lying; private frauds, &c., — are not public wrongs. 
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We need not enumerate other classes. The offence of pois- 
oning chickens must come within some one of the foregoing 
classes, or the authorities furnish no principle that embraces it. 

It seems to me that poisoning chickens may be considered 
as a public wrong, because it is an offence against which com- 
mon prudence cannot guard a man. It may be and usually is 
perpetrated in secret. It may also be considered as an offence 
against the public health, inasmuch as chickens are used for 
food, and if poisoned without notice they may be immediately 
killed, and prove highly injurious to life. 

It may indeed be said that it is no more a public offence to 
poison chickens, than it would be to kill them with a gun or 
maim them. And that the latter are not indictable offences. 
It is certainly true that, except with a view to the public health, 
there is no striking difference between the cases. They both 
come within the principle of that class of cases, which are pun- 
ished as public wrongs, because they cannot by common pru- 
dence be guarded against. Perhaps, also, they may be consid- 
ered as contra bonos mores. But at any event I am not satis- 
fied that the maliciously and wilfully maiming or killing an 
animal the property of another, is not an indictable offence. 

The authorities relied upon to support the negative are not, 
in my judgment, conclusive. Blackstone, in vol. 4, p. 243, 
says, ‘ Malicious mischief or damage is the next species of in- 
jury to private property which the law considers as a public 
crime. This is such as is done, not animo furandi, or with an 
intent of gaining by another’s loss, which is some, though a weak, 
excuse ; but either out of a spirit of wanton cruelty or black and 
diabolical revenge.’ ‘ And therefore any damage arising from 
this mischievous disposition, though only a trespass at common 
law, is now, by a multitude of statutes, made penal in the high- 
est degree.’ It may perhaps be inferred, from this language, 
that Blackstone meant to consider this offence as a mere civil 
trespass at the common law. But it seems to me that he uses 
the word trespass in a larger sense, and that which in the old 
statutes is considered a proper sense, as equivalent to misdemeanor. 
For at common law all misdemeanors are trespasses ; and are 
punishable by the court of sessions under Stat. of Ed. III. only 
by virtue of the word trespasses. 2 Hawk. ch. 8. s. 13. 38; 
2 East’s Rep. 5; 2 Mass. Rep. 533,535. Besides, the scope 
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of the paragraph seems rather to consider the offence as one 
existing at the common law, and it is, in the original, assimilated 
to arson. But admitting that this was not in the opinion of 
Blackstone an indictable offence at common law, it is a mere 
dictum wholly unsupported by any authority adduced by him. 

The case stated in 2 East’s Cro. Law, 1074, ch. 22, s. 17, 
may be relied on for the same purpose. That was an indict- 
ment charging that the defendant with force and arms, one black 
gelding, &c. the property of W. C. did unlawfully maim to the 
damage, &c. ‘ Upona reference to the judges, after conviction, 
they held that the indictment contained no indictable offence ; 
for if the offence was not in the Black Act, the fact in itself was 
only a trespass ; for that the words vi et armis did not imply 
force sufficient to support an indictment.’ 

Now we may remark in this case that the maiming was not 
said to have been maliciously or wickedly done, but only un- 
lawfully done. In fact, therefore, the maiming might have been 
done accidentally, or merely by over-riding, and not maliciously, 
and then there could be no doubt that it was not indictable. If 
it had been maliciously done, it was within the Black Act, which 
having made ita felony maliciously to maim or kill cattle, it 
could not be punishable at common law, as a misdemeanor, for 
the common law was repealed (if it ever existed) as to this 
offence. ‘The court held that vi et armis did not import of 
themselves sufficient force to support an indictment ; and so it 
was held in 3 Burr. 1698. But if the words had been added, 
with a pistol, with clubs, &c. would the result have been the 
same, setting aside the Black Act? It seems to me that the 
decision in this case may be right and yet our doctrine true ; 
that the malicious maiming and killing cattle would be indictable 
at common law. ‘The case, Rex v. Buck, for killing a hare, 
stands on peculiar ground. 2 Str. 679. 

In Commonwealth v. 'Teifeher, 1 Dall. 335, it was held upon 
solemn argument that an indictment lay for maliciously, wilfully, 
and wickedly killing a horse. The counsel for the defendant ad- 
mitted that if the offence had been charged to be secretly done, 
it would have been indictable. ‘The attorney-general admitted 
that he could not find any case in point, but that in 12 Mod. 
337, there was an information for killing a dog. He said that 
it had been decided to be an indictable offence in Pennsylvania, 
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at common law, maliciously to burn a barn. And he contended 
that the common law principle was that every act of a public 
evil example and against good morals, is indictable ; and that this 
principle affected the killing of a horse, as much at least as 
burning an empty barn; and he further cited the principle, 
which is before stated, as to offences against which common 
prudence cannot guard. And he cited from the precedent book 
of indictments of the attorney-general of the commonwealth, an 
indictment for poisoning bread and giving it to chickens ; Mc- 
Kean, C. J., in delivering the opinion of the court, said, ¢ It is 
true that on the examination of the cases we have not found the 
line accurately drawn ; but it seems to have been agreed, that 
whatever amounts to a public wrong, may be made the subject 
of an indictment. The poisoning of chickens, cheating with 
false dice, fraudulently tearing a promissory note, and many 
other offences of a similar description, have heretofere been in- 
dicted in Pennsylvania ; and 12 Mod. 337, furnishes the case of 
an indictment for killing a dog, an animal of far less value than 
a horse. Unless, indeed, an indictment would lie, there are 
some very heinous offences which might be perpetrated with 
absolute impunity, since the rules of evidence in a civil suit ex- 
clude the testimony of the party injured though the nature of 
the transaction generally makes it impossible to produce any 
other proof.’ And he concluded by saying that the court enter- 
tained no doubt that the indictment would lie. 

I would observe that the precedent cited from 12 Mod. 337, 
is not there to be found. There must be a mistake respecting it. 

In 6 Mod. 88, case 120, the following case is stated: ‘A 
feme covert was indicted by her husband for poisoning his cows 
with bruised glass put into their grains, and she was admitted in 
forma pauperis, though the court said the husband could not con- 
vict her.’ 

Little can be gathered from this imperfect note ; but taken 
literally it seems to imply either that the husband could not be 
a witness to convict his wife of the offence, or that the offence 
charged could not be supported against the wife of the owner of 
the cows. But it by no means implies that poisoning cows was 
not an offence indictable at common law in other persons, who 
had no property therein. 

In Commonwealth v. Leach, 1 Mass. Rep. 59, the defendant 
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was convicted on an indictment at the court of sessions for poison- 
ing acow. On certiorari to the Supreme Court the counsel on 
both sides admitted that it was a common law offence, and the 
only question was, whether the sessions had jurisdiction. The 
court were of opinion that the sessions had jurisdiction. No one 
of the court expressed the least doubt of its being an indictable 
offence ; and Strong, J. observed, ‘justices of the peace have 
exercised this authority for along time, certainly as far back as 
the memory of any of us reaches, probably much farther, which 
affords a strong presumption that the statutes of Edward III.’ 
(which are above cited) ‘ have been considered as common law 
here.’ 

Though the point was not directly before the court, yet it is 
obvious that the court entertained no doubt that the offence was 
indictable or the conviction would have been quashed. 


1810. Ss. 
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DIGEST OF RECENT DECISIONS. 





Principal Cases in 
2 GILL & JOHNSON’S Reports of Cases in the Court of Appeals in 
Maryland. 
2 LEIGH’S Reports of Cases in the Court of Appeals and the General 
Court of Virginia. 
1 HALL’S Reports of Cases in the Superior Court of the City of New 
York. 


ABATEMENT. 

1. In a suit against two defendants, founded upon a joint cause of 
action against both, one of the defendants cannot defeat the 
action by pleading in abatement, matters which are applicable to 
himself alone. To make a plea in abatement effectual in such 
a case, all the defendants must unite in the plea, and it cannot 
be interposed by one alone. De Forest v. Jewett, 1 Hall, 137. 

- In an action of assumpsit against the defendants for money had 
and received, one appeared by his own attorney and pleaded the 
general issue; while the other by a separate attorney appeared 
and pleaded in abatement of the whole suit, the pendency of 
certain foreign attachments in the State of Connecticut, which 
had been issued against himself alone. Upon demurrer to this 
plea, it was held to be bad, the cause of action not being cov- 
ered by the plea. Jb. 

ACTION — RIGHT OF. 

1. An agreement by the distributees of the personal estate, to re- 
fund to the administrator the amount paid by him, to the cred- 
itors of the deceased, beyond assets, is the subject of a special 
action on the case at Jaw, not of a bill in equity. Gibbs v. 
Clagett, 1 Gill & Johnson, 14. 

2. D. gave a note to W. for his accommodation, who endorsed it 
to S., for the full value. At the time S. advanced the money, 
R. was present and pledged his word to S., that if the note was 
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not paid at maturity he would pay it. The note not being paid, 
S. brought suit against D.; pending the suit R. made S. several 
payments on account of the note, and at the last payment re- 
ceived from S. a receipt, concluding as follows: ‘which is in 
full of a note held by me against D., now in suit, and proceeds 
of the same properly belonging to said R.’ A few days before 
the trial of the cause and some months after the last payment, 
the suit was entered on the docket for the use of R. It ap- 
peared that R. was entitled to the beneficial interest in the note, 
and that S. had no other interest, than what arose, from an ob- 
ligation to prosecute the suit to final judgment, for R.’s use. 
Held, that as the payment to S. was not made by D., or on his 
behalf, that the suit could be carried on for R.’s benefit as the 
equitable assignee. Williamson v. Allen, 2 Gill & Johnson, 344. 

3. An action instituted by L., upon a single bill payable to ‘ L., 
executor of B.,’ is an action in his own right, to which a debt 
due from him may be pleaded, and proved as a set-off; and he 
cannot go into evidence of the consideration of the bill, to show 
that it was given for a debt due B., in order to exclude the set- 
off as due in another right. Turner v. Plowden, 2 Gill & John- 
son, 455. 

ASSIGNMENT. 

1. The common law restrains the assignment of an entry for a 
condition broken, where, after the forfeiture incurred, the estate 
may continue; but it allows it, where the violation of the con- 
dition puts an end to the estate of the particular tenant. 
Gieynn v. Jones, 2 Gitl & Johnson, 173. 

2. It is a case of constant occurrence, where a grantor, having a 
right of entry on land, conveys it to another, and therewith, 
necessarily, the power to maintain an ejectment for it. 0. 

3. A. holding a bond of B., places it in C.’s hands, to collect the 
money for him when due, and if not paid to put it in an attor- 
ney’s hands, to collect by suit: the money was not paid when 
due, and C. put the bond in the attorney’s hands for collection : 
then A. addressed a letter to C., telling him he owed D. about 
$200 out of the money B. owed him; and desiring C., when 
he collected the money from B., if A. himself should not happen 
to be present, to pay the whole to D.; and this letter being 
presented by D. to C., C., without accepting the order therein 
contained, only told him that B.’s bond was in the attorney’s 
hands: the amount of B.’s bond to A. exceeded the amount due 
from A. to D.: Held, the letter of A. to C. was neither an 
equitable assignment by A. to D. of so much of B.’s debt to A., 
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nor a security given by A. to D. for the debt he owed him. 
Clayton v. Fawcett’s Adm’ors. 2 Leigh, 19. 

ASSUMPSIT. 

1. In an action to recover the price of a pew, sold at public auc- 
tion, against the purchaser thereof, the plaintiff having estab- 
lished the sale, is not obliged to prove his title to enable him to 
recover. Stoddert v. Vestry of P. T. Parish, 2 Gill & John- 
son, 227. 

2. Where one gets possession of chattels tortiously, and converts 
them into money, the real owner may waive the ¢ort, and sue in 
assumpsit for the proceeds ; and that action has been sustained 
in some instances where the trespasser has not parted with the 
chattels. Where they have been returned to the owner, he may 
still waive the tort, and then recover their value, for the time 
of their detention, in assumpsit. Stockett v. Watkins’ Adm’r. 
2 Gill & Johnson, 326. 

3. The plaintiffs sold the defendant a quantity of timber, and 
having presented their account for the same to the defendant, 
on the 28th day of May, 1828, at 5 o’clock P. M., received his 
check on the Franklin Bank in the city of New York. At 
half past 10 A. M. the neat day, the bank was prohibited from 
making any payments by an injunction out of chancery, and 
the check was consequently never presented. In an action by 
the holders against the drawer of the check, it was held that the 
plaintiffs might, under these circumstances, waive the check 
altogether, and recover the value of the timber in an action of 
indebitatus assumpsit. Cromwell v. Lovett, 1 Hall, 56. 

4. A better, who has deposited money in the hands of a stake- 
holder, upon the event of a trotting match, cannot recover it 
back by an action of indebitatus assumpsit. The transaction 
being illegal, no action can be sustained, by the common law, 
for any cause growing out of it. McKeon v. Caherty, 1 Hall, 
300. 

. But by the fifth section of the act to prevent horse racing (1 R. 
L. p. 222.) any person who has paid money upon the event of 
a race, may recover the same, ‘in like manner as is provided 
in the second and third sections of the act to prevent excessive 
and deceitful gaming.’ (1 R. L. 153.) By the second section 
of this act, any person losing at any game any sum above $25, 
and paying the same, may at any time, within three months, 
recover it back of the winner, by an action of debt, founded on 
the act. As the remedy afforded to the loser is provided by 
statute, in pursuing that remedy, the forms and limitations 
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prescribed must be observed ; and a general action of assumpsit 
will not lie. Jb. 

6. A. is prosecuting debt against B. the surety of C., and C.’s 
father agrees in writing to pay the debt with interest, if A. will 
dismiss his suit against B. at A.’s own costs; A. dismissed his 
suit, generally: in assumpsit by A. against the father upon his 
conditional promise to pay the debt: Held A. was bound to 
perform the condition strictly, in order to entitle himself to en- 
force the promise, and having dismissed his suit generally in- 
stead of at his own costs, he cannot recover upon the promise. 
Couch v. Hooper, 2 Leigh, 557. 

7. And though the father subsequently approved A.’s dismission of 
his suit against the son’s surety, generally, yet A. not having 
averred such subsequent ratification in his declaration on the 
father’s promise, that fact cannot avail him. 16. 

8. A constable levies sundry executions sued out by A. on property 
of the debtors; the removal and sale of the property is forbidden 
by the landlords of the debtors, claiming that it was liable for 
the rents; and A. the creditor, and B. enter into a written 
agreement, to indemnify the constable ‘agreeably to law;’ 
which agreement is signed by A. and B. and by C. also, though 
C.’s name is not in the body of the instrument; and this agree- 
ment is delivered to the officer, on the day and at the place of 
sale; A. B. and C. all acknowledging it as their act, and B. and 
C. declaring verbally, that they are A.’s sureties. Held, this is 
the joint assumpsit of A. B. and C. to indemnify the constable, 
for removing and selling the property under A.’s executions and 
paying the proceeds to him, and the sale of it by the constable 
is a consideration to support the assumpsit as to them all. 
Crawford vy. Jarett’s Adm’or. 2 Leigh, 630. 

AWARD. 

The parties to a suit in the Superior Court of the city of New 
York, and to another also, in the Supreme Court, for the pur- 
pose of bringing the matters in controversy to a speedy decision, 
and save costs, referred the same to disinterested persons, of 
their own selection, for a decision, under a stipulation, that if 
the issue was found in favor of the defendants, the said several 
suits were to be discontinued; but if in favor of the plaintiff, 
that then a relicta for a given sum should be delivered to the 
real party in interest, on which a judgment was to be entered 
up, for the amount, together with costs, to be taxed, including 
the expense of the reference. Upon a motion by the defendants, 
to set aside the award of these referees or arbitrators, upon the 
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ground principally, that certain evidence offered by them, at the 
trial, was rejected, it was held, that the parties were precluded, 
by the terms of their submission, from questioning the award, 
there being no stipulation for a review. Lowndes v. Campbell, 
1 Hall, 598. 


BILL OF EXCHANGE. 
In an action by holder against endorser, on a bill of exchange, 


whereof the drawee refused acceptance when it was presented, 
and afierwards refused payment when demanded at maturity. 
Held not enough to charge the endorser, to prove protest for 
non-payment and due notice thereof to the endorser; it is neces- 
sary to prove due notice to him of the dishonor of the bill by the 
non-acceptance. Thompson v. Cumming, 2 Leigh. 321. 


BOND. 
1. Where a surety is sued upon a bond, the utmost that can be 


2. 


recovered is the penalty, and legal interest thereon, by way of 
damages for the detention of the debt from the time the debt is 
demanded — that is the import and effect of his contract, and 
his accountability cannot be stretched beyond it. State v. 
Wayman, 2 Gill & Johnson, 254. 

It is not in every case that interest by way of damages is to be 
recovered on the penalty, and when the case occurs, it may be 
considered as an exception to the general rule, which limits the 
recovery by the penalty in the bond. Jb. 


. Where various persons have distinct demands secured by the 


same bond, a recovery and payment in one suit, can be no bar 
to other actions, in which the several claimants may recover to 
the same extent, and can only be limited by the penalty, and in 
particular cases by the penalty and interest. Jb. 


Misrepresentation at time of execution. 
4. A fi. fa. being sued out by J. against M. and being in the 


hands of the sheriff, M. the debtor, applies to G. to join him in 
a forthcoming bond thereon, and represents to him, in the 
sheriff’s presence, that the amount of the debt is about one 
seventh of the real amount, which representation the sheriff does 
not contradict; whereupon G. consents to become the surety, 
and M. and G. sign and seal a forthcoming bond, blank as to 
the amount of the execution and as to other material particulars, 
and deliver it to the sheriff, who afterwards fills up the blanks ; 
and execution is awarded upon this forthcoming bond: Held, 
G. is not entitled to relief in equity against the obligation of the 
bond, upon the ground of the deception which induced him to 
execute it, as the creditor to whom it was taken was no party 
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to the fraud, and the sheriff, who was party to it, was not the 
creditor’s agent in taking the bond. Gordon v. Jeffery, 2 Leigh, 
410. 

Construction of the instrument ; and what will amount to a breach. 

5. A. having been guardian of B. and C., and B. being out of 
country, and C. the younger of the wards having attained to 
full age, A. delivers to C. six slaves, the property of both wards, 
in equal shares, and takes bond and surety from C. with con- 
dition, that if B. returns to the country, or in any other manner 
claims his proportion of said slaves and their hires, and receives 
satisfaction from C. then obligation to be void, &c.: Held, C. 
and his surety are bound by this bond, though B. die without 
ever returning to country, to indemnify A. against the claims 
of B.’s representatives. Lamb v. Harrison’s adm’or. 2 Leigh, 
525. 

6. One of the distributees of B. sues D. as executor of A. his 
former guardian, for her share of B.’s moiety of the slaves, and 
recovers decree in chancery for value of share, but no legal 
representative of B. is party to that suit; and this recovery, and 
payment of amount recovered, are alleged as breach of condi- 
tion of C.’s indemnifying bond, in action thereon against C.’s 
surety: Feld, it is a breach thereof; and defendant cannot in 
this action contest the regularity of the decree in chancery, or 
take advantage of any error in it; neither can he plead, that D. 
was never the executor of A. Jb. 

Statutory Bonds. 

7. Bond with surety taken from an administrator with will annex- 
ed, with condition, not in form prescribed by law for official 
bond of administrator with will annexed, but in form prescribed 
for an administrator, and not exactly conforming even to that: 
Held, this is not a good statutory bond, and no suit, either at 
law or in equity, can be maintained against the surety, for the 
benefit or at the relation of a legatee. Frazier v. Frazier’s 
ex’ors. 2 Leigh, 642. 

CHECK. 

1. A check upon a bank given in the ordinary course of business, 
is not presumed to be received as an absolute payment, even if 
the drawer have funds in the bank, but as the means whereby 
the holder may procure the money. Cromwell & Wing v. 
Lovett, 1 Hall, 56. 

. The holder of a check in such a case, becomes the agent of the 
drawer to collect the money; and if guilty of no negligence, 
whereby an actual injury is sustained by the drawer, he will 
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not be answerable, if from any peculiar circumstances attending 
the bank, the check is not paid. 6. 

3. In a suit against the drawer for the consideration of such a 
check, the holder may treat it as a nullity and resort to his 
original cause of action. Ib. 

4. If the maker of a check has no funds in the bank upon which 
it is drawn, at the date of the check, it is not necessary for the 
holder to present such check at the bank for payment, in order to 
enable him to sustain an action upon it against the maker. 
Franklin & Smith v. Vanderpool, 1 Hall, 78. 

. The drawing a check under such circumstances is, when un- 
explained, a fraud which deprives the maker of all right to 
require presentment and demand of payment. Jb. 

COMMISSION MERCHANT. 

A commission merchant is to all intents the owner of the goods 
in his, possession, as to all the world except his principal, and 
has a right to insure them to their full value in his own name. 
De Forest v. The Fulton Ins. Co. 1 Hall, 84. 

CONSIDERATION. 

The consideration of natural love and affection is sufficient in a 
deed, but a mere executory contract, cannot be supported on 
the consideration of blood, or natural love and affection. There 
must be something more, a valuable consideration, or it is not 
good, and cannot be enforced at law, but may be broken at the 
will of the party. Pennington v. Gittings, 2 Gill & Johnson, 
208. 

CONTRACT. 

1. An Insurance Company having elected to rebuild a mill de- 
stroyed by fire, which they were bound to complete within a 
reasonable time, contracted with S. on the 15th October, 1824, 
who agreed to rebuild and complete it on or before the Ist June 
next thereafter, for which he was to be paid ‘ 8800 in hand, 
and $1000 on the Ist December next, continuing as the work 
progressed, the payment of $1000 on the first day of each fol- 
lowing month, until the Ist July inclusive, provided the work 
shall then be finished.’ On the 16th December, 1824, S. drew 
an order on the Company in favor of the millwright, which au- 
thorized the Company to retain $750 out of the last payment 
to be made to him, and to pay it over to the millwright, as soon 
‘as he is completely finished, agreeably to his contract.’ This 
order was accepted by the Company. In an action by the 
millwright upon the order, it appeared that he had finished his 
part of the work according to his contract with S. — that the 
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3. 


or 


owners of the mill were satisfied with the character of his work 
— that the mill, however, was not finished until January, 1826 
— that the Company retained the last $1000, which they were 
to pay S., to answer a suit which the proprietors of the mill had 
brought against them, for an alleged violation of S.’s contract. 
Held, that upon the true construction of the order, the plaintiff 
was entitled to receive the $750 from the Company, only in 
the event of S. becoming entitled to his last instalment, out of 
which it was to be paid — and that although time is not gener- 
ally considered to enter into the essence of a contract ; yet, in 
this case, it ought to have that effect, by reason of the Compa- 
ny’s liability to the assured to "rebuild in a reasonable time. 

Kemp v. Baltimore Fire Insurance Company, 2 Gill & Johnson, 
108. 


. Upon a bill being filed to recover the value of certain negroes, 


which M. held in trust for the coniplainant, and which ‘had been 
sold through the intervention of an agent who considered him- 
self entitled to the proceeds, it was agreed between M, and the 
agent, that if M. would delay settlement and permit the agent to 
retain the money, and defend the bill, he would indemnify him 
from all loss. A final decree having passed against M., in an 
action brought upon his contract of indemnity, Held, it was 
competent for the defendant to give in evidence, that he had 
apprised the plaintiff in due time of the nature of the defence, 
which he desired should be made to the suit, and of the sources 
by which he meant to establish it, so as to enable the plaintiff, 
by resorting to such evidence, to ascertain if he could be justi- 
fied in putting in such an answer as was desired; and also to 
show that the plaintiff had failed to comply with his contract, 
by refusing to permit him to defend the bill. Morris v. Chapman, 
2 Gill & Johnson, 286. 

If the defendant supplied the plaintiff with a proper answer, 
supported by such proofs as would furnish the latter with a rea- 
sonable ground to believe the facts stated in the answer to be 
true, he was bound by the spirit of his contract to have accepted 
and filed it, or put in an answer containing in substance the 
same defence. Jb. 


. If the plaintiff in his conscience, could not put in the answer 


furnished him by the defendant, good faith on his part demand- 
ed that he should have pointed out his objections and difficulties 
to the defendant. Jb. 

K., whose vessel had been, with others, sunk in the harbor of 


B., in 1814, for its protection from the public enemy, in Febru- 
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ary, 1821, wrote to C., that ‘ it would be a source of gratification 
to me, if your exertions are crowned with that success they so 
justly merit, and I rest assured, that you will interest yourself 
equally as much for the T.’s (the name of K.’s vessel) business, 
as that of the other vessels entrusted to your management.’ C. 
attended to the claim of the owners of the sunken vessels upon , 
the government for indemnity; and on the 5th March, 1823, 
enclosed him an order, (without date) on the Secretary of the 
Treasury, requesting him ‘ to pay C., out of the allowance for 
K.’s claim, which had been retained at the Treasury on K.’s ac- 
count, a certain sum, being C.’s proportion of said retained 
money, as stipulated to be paid him for his services and expenses 
in collecting the proofs relating to the application of the said 
vessel to the public defence.’ It appeared that in 1817, K. had 
been discharged from his contracts under the insolvent laws of 
Maryland, and in December, 1821, his trustee agreed to allow C. 
a commission for prosecuting the claim of indemnity for K.’s 
vessel, in the event of his succeeding, provided the Court would 
permit the trustee so to do. The whole allowance was, how- 
ever, retained by the government, and passed to the credit of 
K.’s bonds, for duties then unpaid. In an action by C. against 
K., to recover compensation for his services aforesaid: Held, 
there was evidence for the jury to find a contract between C. 
and K., and they might as fairly infer that it was entered into a 
little anterior to the letter of 1821, as before the insolvency of 
1817 — and that if the plaintiff was to be paid out of the sum to 
be allowed on account of the vessels, yet if he had been deprived 
of it by the defendant’s means, the defendant was personally 
liable — that the United States under the circumstances being 
authorized to retain the allowance in payment of the defendant’s 
bonds, their claim being a just one, and the plaintiff having no 
lien on the fund in the Treasury, the defendant still remained 
liable. Kalkman v. Causten, 2 Gill & Johnson, 357. 

6. The plaintiff and defendant being joint owners of a line of 
stages, agreed as follows: ‘I (the defendant) hereby acknow- 
ledge to have received of D., (the plaintiff) stage proprietor on 
the W. and B. road, $9000, as a full compensation for the 
within named four teams, and two coaches, and I bind myself 
to withdraw all my pretensions to any part of said road; and I 
herewith deliver to the said D. the teams as they are at this 
instant, on the road between this place, (B.) and W.; and fur- 
ther pledge myself not to be concerned, direct or indirect, in 
any line of stages in opposition to him.’ Held, that in constru- 
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a 


ing this contract, the Court must endeavor to arrive at the 
meaning of the parties, by looking to the motives that led to it, 
and the object intended to be effected by it. ‘The motive was 
to become sole proprietor of all the stages on that road, and to 
shut out all opposition. To effect that object, the purchase of 
the defendant’s interest in the stages was made. Davis v. Bar- 
ney, 2 Gill & Johnson, 382. 


. The intention of the contract was, that the defendant should, 


in good faith, not only not become interested in any opposition, 
but that he would not in any manner aid or become instrumen- 
tal in the setting up, or carrying on an opposition line. 1b. 


. The word ‘ indirect’ was used for the special purpose of guard- 


ing against any kind of interference by the defendant, in aiding, 
or in any manner promoting the establishment of, or carrying 
on, any opposition. Jb. 

A line of stages being established in opposition to the plaintiff’s 
line, the Court held, that if the defendant furnished its owners 
with money, credit, or other means, for the purpose of enabling 
them to carry it on, and that the means so furnished did enable 
them to establish and carry it on, and that they could not have 
established or carried it on without such means, or that the de- 
fendant did furnish them with money, credit, horses, or any other 
means, for the purpose of enabling them the better to establish 
or carry it on, and that such means did so enable them, then 
the plaintiff was entitled to recover damages for a breach of the 
said contract. Jb. 


Where against the policy of the law. 
10. Deeds of gift or of release and acquittance, made by ward to 


guardian, or person who has borne the part of guardian, shortly 
after ward’s attainment to full age, but before delivering of 
ward’s estate, and without any settlement of accounts, are void 
on a principle of public policy, without proof of actual fraud ; 
much more if circumstances of transaction evince actual fraud. 
Waller vy. Armistead’s adm’ors., 2 Leigh, 11. 


il. No just distinction, in this respect, between deeds of gift and 


deeds of release and acquittance, by ward to guardian: both 
are equally condemned by equity. Jb. 


Where made for an expectant interest, or price is inadequate. 
12. Inadequacy of price, whether it be so gross as to be per se 


proof of fraud or not, if attended by circumstances evincing un- 
conscientious advantage taken by the vendee of improvidence 
and distress of the vendor, will avoid the contract in equity, 
though it be a contract executed. McKinney v. Pinckard’s 
ev’ or., 2 Leigh, 149. 
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13. Quere, whether every vendor of an expectant interest is not 
to be regarded in equity as a young heir dealing for his expect- 
ancies? Jb. 

14. But clear that very anxious protection is extended by equity 
to all persons selling expectant interests, whether they stand in 
relation of expectant heirs or not, and trivial circumstances, 
added to inadequacy of price, are sufficient to set aside such 
sales. Ib. 

15. A contract for the benefit of a third person, made without his 
knowledge or authority, is a binding contract on the promiser ; 
and if subsequently adopted by him for whose benefit it was 
made, it may be enforced by him. Bridge v. The Niagara 
Ins. Co., 1 Hall, 247. 

CORPORATION. 

1. A corporation may employ one of its members as an agent; and 
there is no incompetency in such member to be an agent for a 
purchaser, and make the memorandum required by the statute 
of frauds, at a sale of the property of such a corporation made 
by such member as its agent. Stoddert v. The Vestry of P. 
T. Parish, 2 Gill & Johnson, 227. 

. Where there has been a body corporate de facto for a consid- 
erable period of time, claiming at least to be such, and holding 
and enjoying property as a corporation, it will be presumed that 
every mere formal requisite to the due creation of the corpora- 
tion has been complied with. All Saints Church v. Lovett, 1 
Hall, 191. 

3. Where a person undertakes to enter into a contract with a 
corporation, in their corporate name, and accepts an official ap- 
pointment under them, he thereby admits them to be duly con- 
stituted a body politic and corporate under such name; and 
cannot afterwards set up, by way of defence, that no such cor- 
poration ever existed, but is concluded by his admission. Jb. 

4. Where the trustees of a religious incorporation bring a suit 
colore officii, the defendant cannot object to their right of re- 
covery, upon the ground that they are not trustees, without 
showing that proceedings have been instituted against them by 
the government, and carried on to a judgment of ouster. Ib. 

. Being trustees de facto, all their proceedings are valid, until 
they are ousted by a judgment at the suit of the people, and no 
advantage can be taken of any non-user or mis-user on the part 
of the corporation, by any defendant, in any collateral action. 
Ib. 


6. What shall be considered as notice to a corporation is not set- 


rs) 


cr 











1832. ] Digest of Recent Decisions. 137 


tled; but under some circumstances, it seems that notice toa 
director ought to charge the corporation; as where the director 
acts as the agent of the corporation. Fulton Bank v. Benedict, 
1 Hall, 480. 

COSTS. 

1. Preliminary proofs, in an insurance cause, are not to be taxed 
in the plaintiff’s bill of costs. Barlow v. The Eagle Fire Ins. 
Co. 1 Hall, 153. 

2. A party cannot charge for drafting as many subpenas as he 
has witnesses ; but must prepare one draft, and from that en- 
gross the others. Jb. 

COURT OF CHANCERY. 

1. A feme covert, in consideration of a creditor of her husband 
giving him further time to pay his debts, executed a deed jointly 
with her husband, in form a mortgage, of real estate, to secure 
its payment. This deed was not acknowledged according to 
the Acts of Assembly in relation to conveyances of land by feme 
covert grantors, nor did it purport to be in execution of a power 
reserved to her, but being for property, in fact held in trust for 
her separate use, which she had a right to convey as a feme 
sole, was considered in equity as creating a specific lien, and 
enforced accordingly. Brundige v. Poor, 2 Gill & Johnson, 1. 

2. 'T., who was indebted to A. and H., held a mortgage from W., 
upon which he made the following assignment, under his hand 
and seal. ‘For value received, I hereby transfer, assign and 
make over to Messrs. A. and H., this mortgage and the debt so 
intended to be secured thereby, witness my hand and seal, this, 
&c.’ About twelve months after, T.died. The mortgage and 
assignment were found uncancelled among his papers. Toa 
bill filed by A. and H., against the mortgagor and T..’s adminis- 
trator, to enforce the assignment for the payment of their debt, 
which alleged, that T. had promised to secure their debt by 
making the assignment in question, the answer of the adminis- 
trator stated, ‘that T. might have promised to secure the debt, 
and that the endorsement may have been written on the mort- 
gage with a view to comply with such promise, but denied that 
there was a delivery of it in fact by T., or an acceptance thereof 
by the complainants.’ Upon an appeal, it was held, that an 
assignment of T..’s interest in the mortgage, might be good and 
operative, without actual delivery, if connected with evidence to 
show he intended it to transfer his interest, in the thing assign- 
ed. That this assignment had all the forms and solemnities 
necessary to constitute a good contract, was in his hand-writ- 
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ing, signed by him, and contained a full expression of his in- 
tention to transfer his interest in the mortgage. Aldridge v. 
Weems, 2 Gill & Johnson, 36. 

. The answer of an executor or administrator in his representa- 
tive capacity, which asserts a fact that is not, and cannot be 
within his own knowledge, does not properly come within the 
general rule, that an answer asserting a fact responsive to the 
bill, can only be disproved or outweighed by the testimony of 
two witnesses, or one with pregnant circumstances. Penning- 
ton v. Gittings, 2 Gill & Johnson, 208. 

4. When an executor or administrator answering in his represent- 
ative character, alleges facts of which he can have no personal 
knowledge, it can but amount to an assertion of his impressions, 
and his speaking positively cannot alter the character of his 
testimony, merely because it comes in the shape of an answer, 
but must be allowed its due weight only ; and is not entitled to 
the full influence of the answer of a man, speaking of facts 
which may be within his own knowledge. Jb. 

5. It is a settled principle that Chancery follows the law ; and 
acting in obedience to the statute of limitations, the plea thereof 
is as available at equity as at law, in relation to the same sub- 
ject matter. Watkins v. Harwood, 2 Gill & Johnson, 307. 

6. The statute of limitations is no bar in equity to a widow’s claim 
for dower, or the rents and profits thereof. Per Bland, Chan. 
Wells v. Beall, 2 Gill & Johnson, 468. 

COVENANT. 

1. Upon a sale of land by T. to B. the vendor covenants for himself, 
his heirs, executors, and administrators, to warrant the land to 
B., his heirs and assigns; B. is evicted and brings covenant for 
breach of this warranty : Held, that the proper measure of dam- 
ages is the purchase money with interest from the date of the 
actual eviction, the costs incurred in defending the title, and 
such damages as the vendee may have paid, or may be shown 
to be clearly liable to pay, to the person who evicted him. 
Threlkeld’s adm’or. v. Fitzhugh’s ex’r., 2 Leigh, 451. 

2. But though the purchase money, with interest, &c. was held 
to give the proper measure of damages in the particular case, 
the opinions of the judges leave it still questionable, whether the 

actual value of the land at the time of sale, if proved to be 

greater than the purchase money, with interest, &c. may not be 
justly demanded. Jb. 

In assigning breaches in an action of covenant, it is sufficient, 

in general, to follow and negative the words declared upon. 

Me Geehan vy. M Laughlin, | Hall, 33. 
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4. Where the words of a lease provided that the lessee should pay 
‘for all necessary repairs put upon the premises,’ during the 
term, and in declaring upon it, the breach assigned was, that 
the lessee ‘did not, nor would’ ‘during the said demise, and 
whilst she was possessed of the’ ‘ premises,’ ‘ pay, or cause to 
be paid to the plaintiff the repairs that’ ‘ were necessary,’ ‘ and 
were made upon the’ ‘ premises by the’ ‘ plaintiff;’ it was held 
to be well assigned; and a demurrer to the declaration was 
overruled. 1b. 

5. The general rule is, that the breach will be sufficiently assign- 
ed, by negativing the words of the covenant; and the exception 
is of cases where such general assignment does not necessarily 
amount to an averment of a breach of the covenant; but further 
averments are necessary, to show that the covenant has been 
broken; and in these cases the breach must be specially assign- 
ed. Ib. 

DEBT. 

1. The defendant, on the 3d of January, 1815, executed a bond 
for $8,500, in favor of the plaintiffs, to secure the payment of 
$4,404 52. The condition of the bond recited, that to pay 
and satisfy the last mentioned sum, one John C. Hamilton had, 
by indenture, granted unto the plaintiffs an undivided interest 
in certain lands (which had been conveyed by Timothy Pick- 
ering to John B. Church and others in trust,) which were un- 
productive, and could not be divided for several years thereaf- 
ter. ‘The condition further stipulated that the defendant should 
pay to the plaintiffs, year by year, the sum of $308 21, the law- 
ful interest on said sum of $4,404 52, until the said estate 
should be divided, and a clear and perfect title thereto, made to 
the plaintiffs. 

In an action upon the bond to recover the amount of the annual 
payments, from the year IS18 to 1828, the defendant contend- 
ed, 1. ‘hat the plaintiffs were bound to show diligence in pro- 
curing a partition of the lands conveyed. 2. That they were 
barred, by the statute of limitations, from recovering any thing 
in arrear beyond six years, or that there was a presumption of 
payment from lapse of time. Held, however, that the statute of 
limitations did not apply to this case; that there was no pre- 
sumption of payment, and that the plaintiffs were not bound to 
procure a partition of the estate. Held, also, that the annual 
payments were to be viewed in the light of interest on the prin- 
cipal sum, and that the plaintiffs were not entitled to interest 


upon the annual payments. Henderson & Cairnes v. Hamil- 
ton, 1 Fall, 314. 
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2. The assignee of a lease, who enters upon and occupies the de- 
mised premises, is liable for the rent in like manner with the 
assignor. In declaring against him, he may be described as 
assignee in general terms ; and the manner in which the assign- 
ment was made, need not be set forth. But the assignee can- 
not be made answerable, by the action of debt, for the rent of 
any part of the premises demised, except that which has been 
possessed and enjoyed by himself; and the rent in such cases 
may be apportioned, the action being founded on the privity of 
estate merely, and not on the privity of contract. Ib. 

3. The plaintiffs demised certain premises for a term of years, to 
one F’.L. Vultee. The lessee, a short time before the expiration 
of the term, died, and the defendant (his widow) took out let- 
ters of administration upon his estate, and continued in posses- 
sion of a part of the premises until the lease expired. An ac- 
tion of debt being brought against her for all the rent which 
was in arrear at the time of the expiration of the lease, it was 
held, that she was only liable in this action for the rent of such 
parts of the premises as had been occupied by her after her 
husband’s death. Jb. 

DECLARATION. In assumpsit. 

1. It seems, that in assumpsit against an administrator de bonis 
non, counts upon promises made by the executor or a former 
administrator of the deceased debtor, as such, may be joined with 
counts on promises by the deceased debtor himself, to save the 
statute of limitations ; dubitante Green, J. Bishop v. Harri- 
son’s ad’mor., 2 Leigh, 532. 

2. But in such case the counts upon promises of the executor or 
former administrator, must distinctly aver the promises to have 
been made as executor or administrator; otherwise they are 
bad upon general demurrer ; per tot. cur. Ib. 

In debt. 

3. Debt on an instrument which is in its form a promissory note 
for money, concluding, ‘ witness the hands’ of the parties; but 
scrolls by way of seals are set to their signatures: this instru- 
ment is rightly described in the declaration as a promissory 
note. Peasly v. Boatwright, 2 Leigh, 195. 

4. In debt on promissory note: Held, the plaintiff need not aver 
in the declaration, or prove, consideration ; though the defend- 
ant may go into evidence touching consideration. Jb. 

DEMURRER TO EVIDENCE. 

When there is a demurrer to evidence which is certain, as in the 
case of documentary proofs, the practice is for the court to give 
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Jinal judgment, as on a special verdict ; but where there is no 
certainty in the statement of facts proved, the court may award 
a venire de novo. Wheelwright v. Moore, 1 Hall, 201. 

DESCENTS. 

A citizen dies seized of lands in Virginia, leaving a brother who 
is a citizen, a sister who is an alien yet living, children of the 
alien sister who are citizens, and grandchildren of the alien 
sister, who are citizens, though their fathers as well as their 
grandmother are aliens: Held, under the statute of descents, 1 
Rey. Code, ch. 96, § 18, the descendants of the alien sister 
take by descent, one moiety to be divided among them per 
stirpes, and the citizen brother the other moiety. Jackson v. 
Sanders, 2 Leigh, 109. 

DOWER. 

1. Where the husband is the mere instrument for passing the es- 
tate, although there may be an instantaneous seisin, the widow 
shall not be endowed. Mc Cauley v. Grimes, 2 Gill & John- 
son, 318. 

2. Where one is seised for the combined use of himself and others, 
and his interest, real or contingent, is not susceptible of any 
particular ascertainment, but is necessarily undefined, and is to 
be postponed until the gratification of all the uses to which his 
seizin is subservient, it is not a case of beneficial seizin for his 
own use, so as to endow his wife to the prejudice of the other 
uses. Jb. 

3. A husband dies entitled to reversion of lands ; his widow is not 
entitled to dower thereof. Blow v. Maynard, 2 Leigh, 30. 

4. A husband makes a fraudulent conveyance of real estate to the 
use of himself and children, and contingently to the use of his 
wife, who does not execute the conveyance ; the husband dies ; 
the creditor exhibits his bill against the children and the widow, 
to avoid the conveyance as voluntary and fraudulent ; the widow 
claims under the conveyance; it is declared fraudulent and 
void : Held, that the widow is entitled to dower of the estate. Jb. 

EQUITY. 

The maxim of courts of equity, that a plaintiff asking equity, must 
do equity to the party against whom he asks it, applies only to 
cases where the plaintiff is wholly without remedy at law, and is 
entirely dependent on the court of equity for relief. By Green 
and Cabell, J. in Gilliat v. Lynch, 2 Leigh, 493. 

EVIDENCE. 

1. It is a settled rule of evidence, that if a person who has been 
regularly sworn and examined on the ground, upon a survey 
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executed in an action of ejectment, dies before the cause is 
tried, or leaves the State, and goes to parts unknown and with- 
out the reach of the process of the State, so that his attendance 
as a witness cannot be procured, his deposition so taken, and 
returned with the plots, may be read in evidence at the trial 
from necessity. Rogers v. Raborg and Redding, 2 Gill & 
Johnson, 54. 

. So the deposition of a witness sworn and examined under the 
same circumstances, and who had become paralytic since his 
examination, and though regularly summoned, was unable to 
leave his house, or to speak so as to be understood, may also be 
read in evidence at the trial, for the same reason. Ib. 

3 An insolvent debtor who has obtained his final discharge, and 
released to his trustee all hjs interest in the property in dispute, 
and residue of his estate after paying his debts, is a competent 
witness in an action in which his trustee is plaintiff, to prove, 
that at the time a certain deed was executed by such witness 
and his partner to the defendant, who was their creditor, they 
contemplated becoming insolvent debtors, and apprised the de- 
fendant of such intention, who advised them to make such deed, 
and then apply for the benefit of the insolvent laws, and pro- 
mised to aid them thereafter, though the effect of such testi- 
mony would be to avoid his deed, under our insolvent system. 
Glenn v. Von Kapff, 2 Gill & Johnson, 132. 

4. Where it was the duty of the Register in Chancery to make 
and keep records of the proceedings of his Court, his report to 
the Chancellor that he had made such records, and the state- 
ment of the Chancellor on the minutes of the Court, that such 
records had been made up, do not constitute primary evidence 
to show that such records were made, and in the absence of 
satisfactory proof of the loss of the record books themselves, are 
not admissible, as secondary evidence of the same fact, nor is 
the estimate of a subsequent Register, made by the direction of 
the Legislature, of the sum it would require to furnish a substi- 
tute for such record books, nor his evidence that the same had 
been all correctly made up, admissible under such circumstances. 
State v. Wayman, 2 Gill & Johnson, 255. 

5. A. was administrator de bonis non of S., and executor of L., the 
widow of S. In an action brought against him for the use and 
occupation of land, and hire of negroes, it appeared that the 
plaintiff had a deed for certain land and negroes from S., who 
retained possession until his death, when his widow, who was 
his sole devisee and executrix, continued that possession, and 
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shortly after filed her bill in Chancery to have the plaintiff’s 
deed, which was absolute in terms, decreed a mortgage ; before 
that cause was decided the widow also died. The defendant, 
as her executor, and as administrator de bonis non of S., and in 
conjunction with her devisee of the land, filed a bill of revivor, 
and after much litigation, the plaintiff’s deed was sustained. 
The defendant had, in fact, entered upon and rented out the 
land, and used the negroes conveyed to the plaintiff, after the 
widow’s death, and had frequently said, if the bill was decided 
in favor of the plaintiff, the reat of the land, and the hire of the 
negroes, would be payable to him. Upon the decision of the 
cause, the land and negroes were delivered up to the plaintiff, 
and the accruing rent of that year paid to him by the tenants. 
{t did not appear under what circumstances the defendant had 
originally entered into the land. Held, that the widow’s admis- 
sions, that she held the land and negroes as the plaintiff’s ten- 
ant, and by his permission, were not competent evidence to 
charge the defendant; that the evidence was not sufficient to 
warrant the inference, that the relation of landlord and tenant 
subsisted between the plaintiff and defendant, the facts and 
circumstances not being such as usually attended a permissive 
holding; but that he was responsible for the hire of the negroes, 
during the time he had them. Stockett v. Watkins’ Adminis- 
trators, 2 Gill & Johnson, 326 

6. When there is any legal admissible evidence, tending to prove 
the issue in a cause, the effect of that evidence is solely for the 
consideration of the jury. Davis v. Barney, 2 Gill & Johnson, 
382. 

7. When there is no evidence applicable to the issue, or tending 
to prove any material fact, there is a total failure of evidence, 
and the court will direct the jury accordingly. Ib. 

Matter of record and proceedings of courts. 

8. A motion is made against a sheriff for default of his deputy, 
upon which the sheriff, with assent of the deputy, but without 
the knowledge of his sureties, confesses judgment: Held, that 
the record of his judgment is admissible evidence against the 
deputy’s sureties upon a motion by the sheriff against the depu- 
ty and his sureties. Jacobs v. Hill, 2 Leigh, 393. 

Written documents and parol evidence in relation thereto. 

9. Parol evidence is not admissible to vary, contradict, add to, or 
explain, a written agreement ; but in cases of equivocal written 
agreements, the circumstances under which they were made 
may be given in evidence to explain their meaning. Crawford 
v. Jarrett’s adm or., 2 Leigh, 630. 
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Confessions and Declarations. 

10. If a threat be made, or promise held out, to a person in cus- 
tody on a charge of felony, to induce him to make a confession, 
and he denies his guilt at the time, but afterwards makes a con- 
fession, which appears, from the time and circumstances, not to 
have been induced by such previous threat or promise, this 
confession so afterwards made, is a voluntary one, and proper 
evidence against him on his trial. Moore v. Commonwealth, 2 
Leigh, 701. 

EXECUTORS AND ADMINISTRATORS. 

1. W. died in 1814, intestate, as to his personal estate. Admin- 

istration was granted to his widow, who returned an inventory, 

and in 1816 settled an account with the Orphans’ Court, in 
which she obtained credit for various payments. She, with 
several, but not all, of the deceased’s children, in 1822 united 
in a mortgage to the defendant, of some of the personal pro- 
perty which the intestate left, to secure the payment of a debt, 
for which the mortgagors were responsible to the defendant. 
The mortgage did not profess to be executed by the widow, in 
her representative character ; and it did not appear that any of 
the intestate’s debts remained unpaid. The widow died, and 
in 1823 the plaintiff was appointed administrator de bonis non 
of W., and brought replevin against the defendant, who claimed 
the goods under his mortgage. Held, That inasmuch as strong 
circumstances existed in the case, to induce the presumption 
that the intestate’s debts had been all satisfied, it was fair to 
infer that the administratrix had made distribution of the re- 
maining assets, and acted in her character of distributee, in 
making the mortgage; that therefore the plaintiff was not 

entitled to recover. Allender v. Riston, 2 Gill & Johnson, 86. 

Where a sole executor sustains the two-fold character of exe- 

cutor and guardian, the law will adjudge the ward’s proportion 

of the property in his hands, to be in his hands in the capacity 
of guardian, after the time limited by law for the settlement of 
the estate, whether a final account has been passed by the 

Orphans’ Court, or not. Watkins v. State, 2 Gill & Johnson, 

220. 

3. But where there is a joint executorship, this construction of 
law cannot consistently with principle prevail: because his co- 
executor is entitled to the possession of the assets equally with 
the guardian, and the property of his ward cannot be legally 
considered in his hands, until he has actually received it. 6. 

4. Confession of judgment by an executor is conclusive against 
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him, but only prima facie evidence against his surety. Iglehart 
v. State, 2 Gill & Johnson, 235. 


5. Letters testamentary or of administration granted in another 


6. 


State, give no authority to sue, or to administer assets in Mary; 
land; and will not exempt a party from liability, in an action 
by the rightful administrator there, though distribution be made 
in conformity to such letters. Glenn v. Smith, 2 Gill & John- 
son, 493. 

As against creditors an executor de son tort is justified in pay- 
ing the debts of the deceased; and if sued by such he may 
plead plene administravit, and will be allowed all payments 
made of just debts, to any other creditors in equal or a superior 
degree, or in the due course of administration ; though he can- 
not in any case, retain any part of the goods of the deceased in 
satisfaction of his own debt. Jb. 


EXECUTORY LIMITATIONS. 
Testator devises and bequeaths to his two grandsons D. and J. B., 


children of the deceased daughter M. B., sundry real and per- 
sonal estate, and adds, ‘ all the estate given to my grandsons is 
to be equally divided between them, each holding his part in 
fee simple, upon condition that each shall have issue of his 
body ; but if either should die leaving no such issue, then his 
share shall pass to the surviving grandson, and such survivor 
shall hold and enjoy in fee simple the whole estate given to 
both, upon condition that such surviving grandson shall, at the 
time of his death, leave issue of his body ; but if both my grand- 
sons shall die, neither of them leaving such issue as aforesaid, 
and any of the children or grandchildren of my daughter E. 
M’T. should be then living, the whole estate given to my two 
grandsons shall be considered as given for life only, and the 
same shall, after their death without such issue as aforesaid, be 
equally divided in fee simple among the issue of my daughter 
E. M’T., then living and the children of such of them as may 
then be dead.’ Held, that each of the grandsons took a fee 
simple in the moiety devised to him, with an executory devise 
limited and well limited thereon to the other on the contingency 
of either dying without leaving issue living at his death. Bur- 
foot v. Burfoots, 2 Leigh, 119. 


FELONY. 
In forging bank notes. 


1. 


Upon trial of an indictment for forging bank notes, the fact, if 
proved, of the forged notes mentioned in the indictment, and 
other forged notes of like kind, and the plates, implements and 
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materials, for forging such notes, being found in the prisoner’s 
possession, is prima facie or circumstantial, presumptive evi- 
dence, that the prisoner was the forger, proper to be given to 
the jury. Spencer v. Commonwealth, 2 Leigh, 751. 

2. And such forged notes, &c. being found in possession of the 
prisoner in the county of B., is like prima facie evidence, pro- 
per to be given to the jury, of the fact that he committed the 
forgery there. Ib. 

In passing counterfeit bank notes. 

3. Upon the trial of an indictment for passing counterfeit bank 
notes, proof that prisoner had, about the same time, passed an- 
other note of the same kind, which was thought to be a coun- 
terfeit, and which he took back, though this note is not produc- 
ed at the trial, is admissible evidence to prove the scienter. 
Martin y. Commonwealth, 2 Leigh, 745. 

Larceny. 

4. If goods be stolen in one county, and carried into another, the 
thief may be indicted in either, the offence being complete in 
both. Commonwealth v. Cousins, 2 Leigh, 708. 

Legal consequences of conviction of felony. 

5. A justice of the peace is convicted of the felony of malicious 
stabbing, sentenced to the penitentiary, confined there, and then 
pardoned: Held, that the conviction and judgment for this fel- 
ony was a forfeiture of his office of justice, and incapacitated 
him from afterwards acting under his commission ; and the par- 
don neither avoided the forfeittire nor restored his capacity. 
Commonwealth v. Fugate, 2 Leigh, 724. 


FORCIBLE ENTRY AND DETAINER. 

In a prosecution of this nature, the title to the premises, as be- 
tween the defendant and the re/ator, cannot be inquired into, 
although the latter is bound to set forth his title, so far as to 
show himself to be within the provisions of the act. That title 
may be controverted by the defendant ; but he cannot set up his 
own, as a substantive matter of defence: because the question 
of title cannot be tried in this action. The People v. Godfrey, 
1 Hall, 240. 


FOREIGN JUDGMENT. 

Under the provision of the constitution of the U.S., art. 4, § 1, 
judgments of another State of the Union, are not to be regard- 
ed in Virginia as foreign judgments, but have the same effect 
as judgments of her own courts. Clarke’s adm’or. v. Day, 2 


Leigh, 172. 
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FRAUDULENT DEEDS. 


1. Deeds executed by a woman immediately before her marriage, 
giving away her property without the knowledge of the intended 
husband, are fraudulent as to the husband. Waller v. Armis- 
tead’s adm’ors., 2 Leigh, 11. ; 

2. If A. make a fraudulent conveyance of personal property to B., 
and then make a conveyance for valuable consideration to C., 
who has full notice of the previous fraudulent conveyance, the 
statute of frauds and perjuries does not apply to protect such a 
subsequent purchaser against the previous fraudulent convey- 
ance, nor upon the principles of the common law can he claim 
against the previous fraudulent conveyance whereof he had 
notice when he purchased. By Green, J. in Tate v. Liggat, 
2 Leigh, 84. 

3. Deison mortgages property to secure a fair debt due the Far- 
mers’ Bank, and a pretended debt to Tate. L. and M. bring a 
suit in chancery impeaching the security provided by the mort- 
gage for the pretended debt to T. as fraudulent: pending this 
suit D. mortgages not the property, but his equity of redemption 
in it, to S. & Co., fair creditors, to secure a just debt due them ; 
and then L. & M. obtain a decree for their claim against D.: 
Held, that 8. & Co. purchased only what D. could rightfully 
convey, that is, his equity of redemption, and took, subject not 
only to the fair debt due the Farmers’ Bank, but the pretended 
debt secured to T., and L. and M. being creditors by decree, 
and thus having a right to satisfaction in preference to the pre- 
tended creditor T., acquired a preference also over the second 
mortgagees S. & Co., who were postponed by contract to the 
pretended creditor T. Jb. 

4. A man makes a conveyance of real estate to the use of his 
children, and contingently to the use of his wife, and dies; upon 
a bill by a creditor after grantor’s death, against grantees, who 
claim under the deed, conveyance declared not only voluntary, 
but fraudulent in fact on the part of the grantor: yet held, that 
the grantees are not accountable for rents and profits prior to 
the decree. Blow v. Maynard, 2 Leigh, 30. 

GIFT. 

Neither a donatio inter vivos, nor a donatio mortis causa, can be 
by mere parol. The rule of law in either case is, that a deliv- 
ery of the thing intended to be given, is essential to the perfec- 
tion of the gift. Pennington v. Gittings, 2 Gill & Johnson, 208. 

GUARANTY. 

1. L. upon an award in his favor, wrote the following order : ‘ M. 
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will please pay D., or order, the above award of $289, with 
interest, which sum I guarantee to said D. for value received, 
this 10th September, 1822. L.’ In October, 1822, D. presented 
the order to M. which was not paid. In August, 1824, he ob- 
tained judgment upon the award against M., who at that time 
was, and ever since has been, insolvent. In November, 1823, 
D. informed L. of M.’s failure, and required payment of L., 
which was refused. In June, 1824, D. sued L. Held, that he 
could not recover. Per Frederic County Court. Davis v. 
Leab, 2 Gill & Johnson, 302. 

2. In an action upon a guaranty, where the defendant, relying 
upon the statute of frauds, pleads, that ‘the promise mentioned 
in the declaration, is a special promise to answer for the debt of 
a third person, and that no note or memorandum in writing, 
showing the consideration of such promise, was ever signed by 
him,’ the plaintiff, if the consideration of the guaranty was the 
sale of goods to a third person, made at the same time with the 
guaranty, must set forth by his replication, what he would be 
bound to show in evidence, if the statute were not pleaded. It 
must appear by the replication, that the sale of the goods, and 
the making of the guaranty, were simultaneous acts, constituting 
parts of one and the same agreement. Wheelwright v. Moore, 
1 Hall, 648. 

3. The third and fourth counts of the plaintiff’s declaration set 
forth that one S. made certain promissory notes to the plaintiff, 
the payment of which the defendant guarantied, ‘ in considera- 
tion of value received by S. and the defendant.’ The defendant 
having pleaded the statute, the plaintiff replied, setting forth a 
written promise of the defendant, containing copies of the notes 
which were expressed to be ‘for value received.’ The guar- 
anty also set forth, ‘that in pursuance of the understanding ’ be- 
tween the plaintiff and S., the defendant stipulated to pay the 
notes if S. did not. Held, that the replication did not support 
the averments in the declaration ; the contract there set forth, 
not appearing with sufficient certainty, to rest on the same 
consideration. Jb. 

HUSBAND AND WIFE. 

Upon a petition by several heirs-at-law, certain real estate in which 
they were jointly interested, and which was not susceptible of a 
beneficial division among them, was decreed to be sold. A 
trustee was appointed ; the land sold ; and a report of the trus- 
tee, stating the proceeds of sale to be in his hands, was ratified 
and confirmed by the Court. Before the auditor had distribut- 
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ed these proceeds among the heirs, one of them, who was a 
married woman, died. Held, That her surviving husband was 
entitled to her distributive share of the sale. Hammond v. Stier, 
2 Gill & Johnson, 81. 


INDICTMENT. 


2. 


In an indictment under the Act of Assembly of Maryland, 1826, 
ch. 251, the lottery ticket or part of a ticket should be set out — 
the sale of only such tickets, as are not authorized by the State, 
is prohibited, and it would be proper that the ticket should be set 
out, that the Court might see whether it were a ticket, the sale 
of which was authorized or prohibited. State v. Scribner & 
Barker, 2 Gill & Johnson, 246. 

In all cases of larceny, very particular descriptions of the goods 
taken have never been considered necessary, and the descrip- 
tion given in the law which enacts the offence in statutable lar- 
cenies, has in general been deemed sufficient — this doctrine 
is founded partly on the fact that the prosecutor is not consid- 
ered as in the possession of the article stolen, and is not there- 
fore enabled to give a minute description; and principally 
because, notwithstanding the general description, it is made 
certain to the Court from the face of the indictment, that a 
crime has been committed, ifthe facts be true. Jb. 


INFANT. 
If an infant who is arrested does not appear to the action, nor take 


any notice of his arrest; upon motion of the plaintiff, and on 
notice to the infant, the court will appoint a guardian ad litem, 
for him in order to prevent the proceedings from being after- 
wards set aside. Fearing v. Clawson, 1 Hall, 55. 


INSURANCE. 


Orders for, and contracts of insurance are to be liberally con- 
strued, and with reference not only to the situation and circum- 
stances of the subject matter of insurance, but also of the parties 
by whom the insurance is effected. Allegre v. Maryland Insur- 
ance Company, 2 Gill & Johnson, 136. 


. So in application for insurance from Rio de la Platato Havana, 


which stated ‘ said vessel will sail from La Plata, in the course 
of this month, made by a merchant in Baltimore, to an insur- 
ance company there, is not to be regarded as a technical re- 
presentation of the time of the vessel’s departure, but as a state- 
ment merely of the belief, or opinion of the applicant, that she 
would sail at the time mentioned. Jd. 


. In an action on a policy of insurance, the question, whether 


the risk has been materially increased by the sailing of the 
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vessel on her voyage, at one time, instead of another, ought not 
to be submitted to the jury, when no testimony whatever had 
been adduced on the subject, to warrant the jury in drawing 
such a conclusion. Jb. 

4. It is competent to offer evidence, whether, according to the 
custom and usage of insurance companies, the word cargo, in 
an order for insurance, would be considered as covering live 
stock. Ib. 

5. A policy on cargo, or goods and merchandize, will not cover 
articles which are stowed upon deck. Jb. 

6. The word cargo, in an order for insurance, does not, ordina- 
rily, cover live stock; but if live stock constitute the only arti- 
cle of exportation from the port from which the vessel carrying 
the insured property is to sail, to the port to which she.is des- 
tined; or if, according to the mercantile usage of the place of 
effecting the insurance, the word cargo is understood to cover 
live stock, then an insurance under that general denomination 
will cover live stock. Jb. 

7. The existence of such usage, when evidence is offered for and 
against it, it is a question exclusively for the jury. 1b. 

8. Uniformity of decision among the several States of the Union, 
on questions connected with contracts of insurance, is of vast 
importance to the mercantile community; and that considera- 
tion alone, in the absence of all motive or obligation to embrace 
a contrary doctrine, should induce the sanction of principles 
established in the other States. Jb. 

9. A perilous cargo to the insurer, does not necessarily increase 
the perils of the ship owner. Chesapeake Insurance Company 
v. Allegre, 2 Gill & Johnson, 164. 

10. It is true, as a general rule, that in an order for insurance 
upon a vessel, it is not necessary to state the nature or condi- 
tion of the cargo designed to be transported. If the underwrit- 
ers desire information upon that subject, it is for them to ask it. 
Ib. 

11. In such case, the underwriter is presumed to be acquainted 
with the ship-owner’s rights. In the absence, therefore, of 
fraud, or evidence to vary the general rule, the payment of a 
loss under the policy, cannot be resisted upon the ground that 
a larger premium would have been required for the insurance 
of a vessel employed in transporting mules, than was stipulated 
to be paid under a contract which did not mention the nature 
of the cargo. Ib. 

12. A building erected upon leasehold premises, being insured 
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against fire to the amount of S800, was destroyed by that element 
about a fortnight before the expiration of the lease. By the 
terms of the lease the lessee had the option of renewing it, or 
removing his building at the end of the term. The building, if 
suffered to remain, was worth about $1000, but if removed not 
more than $200, and at the time of the fire the lessee had given 
no notice of any intention to renew the lease. Hceld, neverthe- 
less, that the plaintiff was entitled to recover the full amount of 
his insurance ; as it did not exceed the value of his building. 
Laurent vy. The Chatham Fire Ins. Co., 1 Hall. 41. 

13. The sum insured is the extent of the insurer’s liability, not the 
measure of the assured’s claim, and the assured has no right to 
the specific sum mentioned in the policy as liquidated damages, 
in case of a total loss. Jb. 

14. A policy of insurance against fire is a contract of indemnity ; 
it is an open policy upon interest, and the actual loss sustained 
by the assured is the measure of indemnity to which he is 
entitled. Jb. 

15. In the principal case, the intrinsic value of the building, at the 
time of the fire, was the measure of the loss within the meaning 
of the contract, and is the standard by which the indemnity is 
to be adjusted. Jb. 

16. A commission merchant, having the goods of his principal or 
consignor in his possession, deposited with him for sale, has 
an interest in the property which entitles him to insure the same 
against fire in his own name, to the full value of the goods. De 
Forest v. The Fulton Ins. Co., 1 Hall, 84. 

17. In declaring upon such a policy, the pleader may set forth the 
facts as to the ownership, according to the truth of the case, and 
conclude, ‘ to the damage of the plaintiff’ Ib. 

18. A commission merchant is to all intent the owner of the goods 
in his possession, as to all the world, except his principal. Jb. 

19. An insurance effected by a commission merchant upon goods, 
‘as well the property of the assured, as held by them in trust, 
or on commission,’ covers the whole value of the property, and 
not the mere interest of the party effecting the insurance. Jb. 

20. At the trial of this cause, the plaintiffs were permitted to prove, 
that it was the usage of commission merchants in the city of N. 
York, to effect insurance on goods consigned to them for sale 
on commission, without express orders from their consignors ; 
and it was held, that the proof of such usage was rightly admit- 
ted. Jb. 

21. An insurable interest, in mercantile Janguage, does not neces- 
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sarily import an absolute right of property in the thing insured. 
A special or qualified interest is equally the subject of insurance ; 
and each distinct interest in the same subject may be protected 
by a separate policy on the subject for the party interested in 
it. Ib. 

22. Insurance upon goods outward, and upon their proceeds home, 
will not cover the same goods on their return voyage. Dow v. 
The Hope Ins. Co., 1 Hall, 166. 

23. Insurance was effected upon goods from New York to Batavia, 
and upon the proceeds thereof home: the goods valued at the 
sum insured out; ‘to be open on the proceeds home.’ The 
identical goods shipped to Batavia, were returned to New York 
in the same vessel, and damaged upon their return voyage. 
Held, that they were not protected by the policy during the 
voyage homeward. Jb. 

24. A policy of insurance being a contract of indemnity, must 
receive such a construction of the words employed in it, as will 
make the protection it affords coextensive, if possible, with the 
risks of the assured. But a just regard must also be paid to the 
Innguage used by the parties, and no straightened or unnatural 
sense must be ascribed to it, (unless from necessity,) to the pre- 
judice of either party. Jb. 

25. Where the insurance is on the proceeds or returns of an out- 
ward cargo, the words must receive a liberal construction ; and 
it is not necessary that the return cargo should be procured by 
an actual sale of the outward cargo, and an appropriation of the 
money arising from it. It is sufficient that the homeward cargo 
should be a substitute for the outward, and should spring, though 
indirectly, from the disposal of the latter, either by sale or de- 
posit. Ib. 

26. The keeping of oil and spirituous liquors, by a grocer in his 
store, for the ‘purposes of ordinary retail,’ ‘ and in quantities 
not unusually large,’ is not a ‘storing’ of them within the 
meaning of that clause of the policies of insurance against fire, 
commonly used in the city of New York, which prohibits the 
appropriation of the building insured, for the purposes of ‘ stor- 
ing therein’ any goods denominated hazardous or extra-hazard- 
ous, in the memorandum of special rates annexed to the policies. 
Langdon v. The New York Equitable Ins. Co., 1 Hall, 226. 

27. A contract for the benefit of a third person, made without his 
knowledge or authority, is a binding contract on the promisor ; 
and if subsequently adopted by him for whose benefit it was 
made, it may be enforced by him. Bridge v. The Niagara 
Ins. Co., 1 Hall, 247. 
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28. The plaintiff was general agent for a merchant residing at 
Carthagena, who was in the practice of making shipments to 
New York. On the 19th of February 1829, the plaintiff, with- 
out any orders from his principal, caused an open policy of 
insurance for #5000, on goods laden or to be laden, on board 
any vessel from Carthagena to New York, on account of his 
principal, to be executed by the defendants who received the 

‘premium. On the 17th of February, the agent wrote to his 
principal informing him of his intention to effect said policy, 
and on the 23d of March following, the principal replied to his 
letter, and conditionally affirmed his act. On the 21st of Feb- 
ruary, (two days after the policy was effected,) a loss occurred 
by the perils insured against, on goods shipped by the principal 
on board the brig Mary, from Carthagena to New York. Held, 
that these goods were covered and protected by the policy: that 
the defendants, having contracted with the agent for the express 
benefit of the principal, and having received the premium, could 
not be permitted to show any want of authority in the agent, 
and that the principal, having adopted the acts of the agent, 
could enforce the contract in the name of the agent. Ib. 

29. Where the loss is a partial one, and the preliminary proofs 
are so defective, that the assurers cannot make up the amount 
of the loss from the proofs before them, the court will not allow 
the assured interest upon the amount of his loss. 6. 

30. The charterer of a ship has no interest in the freight as such, 
and he cannot, therefore, insure it eo nomine. Robbins v. New 
York Ins. Co., 1 Hall, 325. 

31. It seems, however, that an advance of freight money may be 
insured under the general name of freight; but to enable the 
charterer to recover the amount of the underwriter, he must 
prove the fact of the advance. Jb. 

32. All losses and expenses necessarily, prudently, or reasonably 
incurred in respect to property saved from shipwreck, from the 
time of the shipwreck, to the time when the property can be 
directly transported to the place of its ultimate destination, are 
proper charges upon the property so transported, and are, where 
the property has been insured, to be borne by the insurers. 
Bridge v. The Niagara Ins. Co., 1 Hall, 423. 

33. Sums paid for transporting the master and crew, and for their 
support during the same period, while they are guarding and 
protecting the property, are also to be borne by the insurers. 
The master and seamen, after becoming separated from the 
vessel by the shipwreck, are entitled to compensation as laborers 
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or salvors, for their services in transporting and saving the 
property, to be allowed according to the nature of the services. 
Ib. ' 

34. Where dollars taken by the master and crew of a stranded 
vessel, carried on shore, and buried in the sand, were afterwards 
stolen before they could be reclaimed, they were not considered 
as landed in ‘ good safety,’ and the loss was held to fall upon 
the underwriters. But the expenses incurred by the master in 
searching for the dollars, are to be apportioned on the dollars 
alone. Ib. 

35. Where the adjustment of a loss is referred to a referee by a 
stipulation in a case, the referee is to be satisfied as to the 
character of the charges, in such manner as he may think rea- 
sonable; and in case of difficulty, application is to be made to 
the court for directions. Jb. 

36. If a vessel, during the prosecution of her voyage, be stranded 
near her port of destination, and for the purpose of relieving her, 
the cargo be put into lighters, and forwarded to such port, and 
during the passage in the lighter, a part of it sustain damage, 
such loss is a proper subject of general average. Lewis v. 
Williams, 1 Hall, 430. 

37. A vessel, on her voyage from New York to Mobile, having on 
board goods belonging to the plaintiff and the defendant, was 
stranded near Mobile Point. While in this situation, all the 
goods on board were put into lighters by the master, and for- 
warded to Mobile, with instructions to his agent, not to deliver 
them to their respective consignees, until the general average 
was secured. The goods all arrived at Mobile; but on the 
passage from the vessel to that place in the lighter, those be- 
longing to the defendant were damaged to an amount exceeding 
$2000. — 

in adjusting the general average at Mobile, the loss on the de- 
fendant’s goods was taken into the account, and the proportion 
assessed upon those belonging to the plaintiff amounted to 
$86 76. This sum the agent of the captain exacted from the 
plaintiff’s consignee before he would deliver the goods to him, 
and it was paid accordingly, under that compulsion. The brig 
was shortly afterwards got off, and proceeded up the bay, but 
was driven back by a gale of wind and again stranded, when 
she was abandoned to the underwriters. — 

Upon an action brought to recover the amount thus paid by 
the plaintiff to the defendant, it was held, that this was a proper 
case for a general average; that the loss upon the defendant's 
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goods was correctly taken into the account, in making the ad- 
justment, and that the plaintiff was not entitled to recover. But 
if this were not so, it seems that the adjustment made at Mo- 
bile, would be conclusive, upon the ground that Mobile, in re- 

‘ lation to New York is to be considered, upon a question of av- 

erage, as a foreign port. Ib. 

38. It is well settled, that the charterer of a vessel cannot insure 
the amount of his charter-money, under the general name of 
freight. The policy itself is the evidence of the contract of in- 
surance, a parol proof cannot be admitted to show that the 
plaintiff, under the name of freight, intended to insure the pro- 
fits on his charter-party. Mellan § Nesmeth v. The National 
Ins. Co., 1 Hall, 452. 

39. In a policy on freight supposed to be valued, the sum insured 
cannot be assumed as a valuation of the freight, nor adopted as 
conclusive evidence of the amount of the charterer’s interest. 
It seems that the true rule by which that interest is to be ascer- 
tained, is the actual freight which the vessel did or could earn. 
1b. 

40. Where a chartered vessel is lost by the perils insured against, 
the charterer’s interest in a policy on freight, eo nomine, never 
attaches ; and if the premium has been paid, it can be recovered 
back in an action for money had and received. 16. 

JUDGMENT. 

1. In an action upon a judgment obtained in the courts of another 
State, it is competent for the defendant to show by a special 
plea, that the court, in which the judgment was rendered, had 
no jurisdiction, either of his person or the subject matter. Har- 
rod v. Barretto, 1 Hall, 155. 

2. But every presumption is in favor of the court, which rendered 
the judgment ; and the plea must negative by positive averments, 
every fact from which that jurisdiction might arise. Ib. 

3. Where, therefore, to an action of debt on a judgment obtained 
in the ‘Court of Common Pleas for the county of Suffolk, in 
the Commonwealth of Massachusetts,’ the defendants pleaded 
that at the time of rendering the said judgment, and from the 
time of the commencement of the action upon which the same 
was founded, up to the time of its rendition, they ‘ were, and 
ever since have been, inhabitants and residents of the city of 
New York, and never inhabitants of or residents in the State of 
Massachusetts, nor subject or amenable to the laws’ of that 
State, nor within the jurisdiction of any of its courts ; that ‘ the 
first process was never served upon them,’ ‘ nor did they or 
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either of them, ever have any notice of said suit :’ the plea was 
held to be bad upon demurrer, because it did not contain a di- 
rect and positive averment, that the defendants had not appear- 
ed in the suit in which the judgment was obtained. Jb. 

JURORS. 

1. A. obtains a license to keep an ordinary in Virginia; A. opens 
a tavern under this license, and B. is his partner in the busi- 
ness ; but A. alone resides at the tavern, and acts as keeper 
thereof: Held, that B. is not the keeper of an ordinary, dis- 
qualified to serve on grand jurors, within the meaning of the 
statute, 1 Rev. Code, ch. 72, § 2. Commonwealth v. Willson, 
2 Leigh, 739. 

2. A person being called as a juror in a case of felony, says, on 
voir dire, ‘that he had expressed an opinion on the circum- 
stances as he had heard them narrated in the country ; but he 
had not heard any of the evidence given on the examination of 
the prisoner, or conversed with any of the witnesses or parties ; 
and he did not think the opinion so formed would have any in- 
fluence on his mind in trying the case ;’ and this juror is chal- 
lenged for cause: Held, that he is an indifferent juror, and the 
challege for eause rightfully disallowed. Brown v. Common- 
weolth, 2 Leigh, 769. 

LANDLORD AND TENANT. 

1. A private act of assembly of Virginia, in 1813, authorized the 

paving of the streets of Petersburg, and ascertains the manner 

of levying expense on proprietors and tenants of lots in the town ; 
in 1815 B. lets a lot to S. for the term of five years, S. yielding 
and paying therefor an annual ground rent of $50, besides all 
taxes and other public dues in any manner accruing, and be- 
sides taxes and public dues of every kind; in 1817, the street 
on which the lot lies, is paved according to act of assembly, 
and the expense of paving apportioned and charged to and paid 
by S. the tenant, in the first instance: Held, that this expense 
of paving is not a tax or public due of any kind, within the 
meaning of the covenants in the lease, which the tenant is bound 
to bear, and therefore he has a right to demand and recover the 

same of the landlord. Bolling v. Stokes, 2 Leigh, 178. 

. An action lies in favor of a landlord, against any person, who 
so wrongfully and maliciously disturbs his tenants, that they 
abandon his premises, and the landlord thereby loses his rent. 
Aldridge v. Stuyvesant, 1 Hall, 210. 

3. The declaration set forth that the plaintiff was possessed of the 

unexpired term of a house, which he demised to certain per- 
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sons, who entered and were in quiet possession of the same. 
That the defendant knowing that they rightfully held possession 
as tenants of the plaintiff and wrongfully anq maliciously in- 
tending to injure him, ‘ so disturbed his said tenants,’ that they 
were obliged to abandon the premises : whereby the plaintiff lost 
his rent, and the premises became injured for the want of oc- 
cupation. Upon demurrer to this declaration, it was held that 
the plaintiff was entitled to judgment. 10. 

LEGACY. 

!. ‘The general rule of law that a pecuniary legacy, of an equal, 
or a larger amount, is to be taken as a satisfaction of a debt, is 
undeniable: but it is not an unbending rule, and not being 
much favored, is made to yield to slight circumstances. Edelen 
v. Dent, 2 Gill & Johnson, 185. 

2. An express devise for the payment of debts and legacies — the 
creation of a fund for the payment of debts, and a charge of the 
legacy on that fund —if the legacy be uncertain, and made to 
depend upon a contingency —if the payment of the legacy be 
postponed by the will to a time subsequent to that, at which the 
debt is due and payable, or if the debt be due at the time of the 
testator’s death, and the legacy be not made payable immedi- 
ately, but at some future time, are each cases in which a legacy 
will not be considered as a satisfaction of the testator’s debt. 
Ib. 

3. Testator bequeathes his personal estate to his brother J. to be 
sold, and the proceeds to be distributed by the brother among 
testator’s next of kin, according to their deserts, as he should 
see at a future time what may turn up; the brother dies without 
making any appointment: Jeld, that the testator is to be re- 
garded as intestate guoad this subject, and the same is distri- 
butable among his next of kin according to law. Frazer v. 
Frazer's ex’ors., 2 Leigh, 642. 

4. Testator bequeaths residuum of his estate to the four children 
of a deceased brother; two of the legatees die before testator, 

whereby the intended legacy of the moiety of the residuum to 
those two lapses: Held, that this moiety does not go to the two 
residuary legatees that survived the testator, but as to 7¢ he was 
intestate, and it is distributable among his next of kin according 
to law. Jb. 

5. The rule that all legacies which fail by lapse or otherwise fall 
into the residuum and go to the residuary legatees, applies to 
specific or pecuniary legacies, but not to the subject of the 
residuary legacy itself. 16. 

VOL. VIII.—NO. XV. 20 
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LIEN. 
1. Real estate is vested in a trustee by deed of marriage settlement 


or 


in trust to pay the wife an annuity out of the profits, and, subject 
to the annuity, in trust for a son of the grantor ; while the an- 
nuitant is yet living, a creditor of the son recovers a judgment 
against him, and exhibits his bill in chancery, to subject the 
son’s equitable interest in the estate, to the debt: Held, 1. 'That 
such an equitable interest cannot be taken in execution at law ; 
2. That it is bound by the judgment in equity, which will apply 
it to the satisfaction of the debt; but 3. as the annuitant is yet 
living and is not compellable to take a gross sum in satisfaction 
of the annuity, and as the trustee is to hold the subject and pay 
the annuity out of the profits, the courts of chancery ought not 
to direct the sale out and out of the debtors’ equitable interest, 
subject to the annuity, but ought only to direct the application 
of the surplus of profits as they accrue, after paying the annuity 
to the debtor. Coutts v. Walker, 2 Leigh, 268. 

. A judgment is obtained against a debtor ; and then the debtor 
aliens his lands to divers alienees by divers conveyances: Held, 
that all the debtor’s lands in the hands of his several alienees, 
are alike liable to the judgment creditor, and the lands in the 
hands of the several alienees, must contribute pro rata to satisfy 
the judgment. Beverly v. Brooke, 2 Leigh, 426. 

. The implied equitable lien of a vendor upon the subject sold, 
for the purchase money, does not give the vendor asserting the 
lein, any claim for the profits of the subject. Little v. Telford, 
2 Leigh, 353. 

. If goods be pawned for the security of a particular specified 
debt, the pawnee has no lien on the goods pawned, for any other 
or subsequent debt contracted by the pawner to him, without an 
agreement to that effect, either express or implied, from the nature 
or circumstances of the transaction. Giulliat v. Lynch, 2 Leigh, 
493. 

. The owner of a ship has, by the several rules of law, a lien on 
the cargo for his freight, although the vessel may be hired to 
another, provided he continues in actual or constructive posses- 
sion and control of it. But if he part with his possession to a 
charterer, the latter is considered as the owner for the voyage, 
and the former has no lien for the freight. Landen v. Clark, 1 
Hall, 355. 

. By covenant of charter-party the owner of the brig Holly, let her 
to the plaintiff, for a voyage from Boston to the east coast of 
South America, and back to Boston. The master of the vessel 
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was to be appointed by the plaintiff; and he stipulated to pay 
the owner $600 per month for the hire of the vessel, to pay all 
port charges and pilotage, during the voyage, and to ‘ deliver the 
brig,’ on her return to Boston, to the owner or his order.— 

The vessel proceeded to Rio Grande, and having delivered her 
cargo there, took on board another, partly the property of the 
plaintiff, and partly on freight for New York. She likewise 
received the defendant on board at Rio Grande, as master for 
the homeward voyage. He was directed to proceed to New 
York, and there deliver such part of the cargo as was taken on 
freight for that place, and there await the orders of the plaintiff. 
Among the articles taken on freight was a quantity of hides, &c., 
consigned to one Witlock, of New York.— 

Before the arrival of the vessel at New York, the charterer 
became insolvent, and immediately on her arrival, the owner 
took possession. Witlock paid the freight of the property con- 
signed to him, to the defendant ; and he, with full knowledge 
of the charter-party, and of the claims of the plaintiff, paid over 
the money to the owner of the vessel. Held, that the charterer 
might recover back the freight thus paid over to the owner, in 
an action of assumpsit against the master, the defendant. Held 
also, that the deviation of the vessel from the direct route from 
Rio Grande to Boston, for the purpose of delivering the freight 
at New York, could not be considered by the owner such a 
violation of the charter-party, as would authorize him to treat it 
as a nullity, resume the possession of his vessel at New York, 
and claim a right of lien, for the freight of the goods found on 
board. Jb. 

LIMITATION OF ACTIONS. 

1. Where a possession commenced rightfully, and with the con- 
sent of the owner, nothing is to be presumed to make it adverse. 
Mere holding over, after the term ended, is not evidence of an 
adverse possession ; and the possessor will be regarded as the 
tenant at will of the landlord, unless he can show that since the 
expiration of the lease, he has held forcibly, or has acquired a 
title paramount to that under which possession was originally 
taken. Gwynn v. Jones, 2 Gill & Johnson, 173. 

2 In an action by the endorsee against the maker of a promissory 
note, negotiated before maturity, evidence that a few days be- 
fore the institution of the suit, the witness spoke to the defend- 
ant on the subject of the note, when the defendant said he 
could not pay it, that the payee of the note had charged him too 
much, that some disc unt must be taken from the note, and 
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that he must see the payee on the subject; that however, he 
would think of it, and if witness would call at his store in a 
few days, he would say more about it; that shortly after wit- 
ness did call, when defendant said he was going to P., when he 
would see the payee, until then he could do nothing further, is 
a sufficient answer to the plea of limitations. Keplinger v. 
Griffith, 2 Gill & Johnson, 296. 

3. W., in March, 1827, filed a bill against the administrators of 
H., who died in 1826, for an account and distribution of his 
personal estate. After the coming in of the answers, and the 
cause had been referred to the auditor, the administrators filed 
with the auditor, as a set off to W.’s claim for a distributive 
share, a mortgage, from her to the deceased of personal property 
to secure the payment of a debt, containing a covenant for its 
payment on or before the Ist January, 1810. Held, that the 
plea of limitations was a bar to this mortgage. Watkins v. 
Harwood, 2 Gill & Johnson, 307. 

4. The statute of limitation cannot be insisted on in equity, with- 
out being pleaded, or in some form relied on as a defence in 
the pleadings. Hickman v. Stout, 2 Leigh, 6. 

MARRIAGE SETTLEMENT. 

A deed of marriage settlement is made before marriage, between 
an infant female and her guardian, the intended husband and 
trustees; whereby Aer real estate is settled on her and her 
children, &c. and husband covenants that he will, when after 
required, execute any and every further conveyance proper 
for more effectually settling and assuring the subject to the 
uses declared by the deed: the husband and wife exhibit bill 
in chancery praying that this settlement be set aside, on the 
ground of the infancy of the wife at the time it was executed ; 
and the wife on a privy examination directed by the chancellor 
declares that she had freely and voluntarily joined in the bill: 
Held, that whether the infant feme were bound by the deed or 
not, the husband was bound by his covenant, and equity will 
not aid him to avoid it; and the bill dismissed. Lee v. Stewart, 
2 Leigh, 76. 

MORTGAGE. 

1. A. applies to B. for a loan of money, upon the security of a 
mortgage of slaves then held by A., and B. being doubtful as 
to A.’s title to the slaves, and apprehensive that C. has some 
claim to them, applies to C. to know whether he has such 
claim, explaining his reason for the inquiry ; upon which C 
informs him he has no right to the slaves, being at the time 





























1832. ] Digest of Recent Decisions. 161 


i) 


apprized of all the facts on which his right, if any he has, de- 
pends; B. lends the money, and takes the mortgage of the 
slaves: Held, that C. cannot be allowed, in equity, to assert 
the right he had disclaimed against the mortgagee B. Dickin- 
son v. Davis, 2 Leigh, 401. 


. J. and D. W. purchase lands of B., and to secure the purchase 


money, payable in instalments, convey the same lands to a 
trustee upon trust to permit J. and D. W. to take the profits 
thereof, to their order, use, and benefit, till the time appointed 
for the payment of the last instalment, and then in default of 
payment, to sell the subject and apply the proceeds to the satis- 
faction of the debt: afterwards, and before the last instalment 
of the debt to B. falls due, J. and D. W. mortgage the same 
lands, and all yearly rents, issues, and profits thereof, and all 
their right and interest therein to L. and T. to secure a debt 
due them: Held, that L. and T. are entitled, in preference to 
B., to all profits accruing prior to the time when the last instal- 
ment of the debt to B. falls due. Little & Telford v. Brown, 
2 Leigh, 353. 


PARTNERS AND PARTNERSHIP. 


1. 


B., owner of a public ferry, leases it to F. for two years, in 
consideration of $1000 paid him by F. in cash; and it is agreed 
between the parties, that if the net profits of the ferry do not 
yield F. $2000 within the two years, F. shall hold over the 
term, until the profits yield the $2000, and if the profits give 
more than $2000 within the two years, the surplus shall be 
equally divided between them: Held, this contract does not 
constitute a partnership between B. and F. in the ferry, and B. 
is not liable for losses by negligence at the ferry during the 
term of F’.’s tenancy thereof. Bowyer v. Anderson, 2 Leigh, 
550. 


. An action for money had and received, brought by a partner 


in a particular transaction, against his co-partner, cannot be 
sustained, unless there has been a settlement of the joint affairs, 
and a balance struck, although there may have been a complete 
termination of the partnership. Atwater v. Fowler, 1 Hall, 180. 

Therefore where A. & F. were jointly interested in a purchase 
of stock in the old Bank of the United States, and upon a termi- 
nation of their speculation F. wrote to A., enclosed a copy of 
his account, exhibiting a balance against A., and informed him 
that he (A.) would be entitled to receive thereafier ‘ whatever 
residue there might be on 29 shares of said bank stock,’ but 
which residue, consisting of dividends on the shares, was after- 
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wards received by F. himself: it was held, that he was not liable 
to account to A. for such dividends in an action for money had 
and received. Jb. 

3. The remedy, in such cases, it seems, is to be sought in a court 
of equity. Jb. 

4. In an action of assumpsit at law, by one partner against another, 
he must show more than a right to an account ; he must show 
an actual account, or a division of the stock, or an adjustment 
and promise to pay. Ib. 

5. One partner may execute, in the name of the firm, an instrument 
under seal, necessary to the usual course of their business, which 
will be binding upon the firm, provided an authority for that 
purpose be previously communicated to him by the co-partner. 
Gram v. Seaton & Bunker, 1 Hall, 262. 

6. But this authority need not be by an instrument under seal, 
nor in writing, nor specially communicated for that specific 
purpose ; but may be general and inferred from the partnership 
itself, and from the subsequent conduct of the co-partner, imply- 
ing an assent on his part to the act of the partner, who executed 
the deed. Jb. 

7. The defendants, (who were partners,) by an instrument under 
seal executed by one in the name of both, chartered the whole 
of a vessel (except the cabin) of the plaintiff for a voyage from 
New York to Angostura, and were, by the terms of the charter- 
party, to be allowed one passenger. Two passengers, however, 
were sent out in the vessel by the defendants ; and in an action 
of covenant brought upon the charter-party, it was held, that the 
instrument was well executed ; but that the putting of the two 
passengers on board, was not such a breach of the covenant as 
would allow the plaintiff to recover the amount of the passage 
money, for the extra passenger, in this form of action. If entitled 
to recover at all, he should resort to an action of assumpsit, 
either against the passenger, if he had not paid for his passage, 
or the defendants, if they had received the amount of the passage 
money. Jb. 

8. Although the general rule is, that demands growing out of 
partnership dealings, cannot be set off against individual de- 
mands, on one of the partners, yet a special agreement for that 
purpose may of course be made, which will be binding on the 
parties, and entitle the defendant tothe set off claimed. Sewall 
v. Rodewald, 1 Hall, 348. 

9. A court of law cannot take jurisdiction of accounts between 
partners. Rogers v. Rogers, 1 Hall, 391. 
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10. To an action upon a promissory note the defendant pleaded 


that the note was given as the consideration of a release of a 
certain lot of land held by himself and his co-partner jointly, 
upon the supposition, that the balance of the partnership ac- 
counts was in favor of such co-partner ; whereas, in point of 
fact, the balance was in his own favor, and so that the consider- 
ation had failed. ‘The plaintiffs replied, that the balance of said 
accounts was not in favor of the defendant, and that the said lot 
of land was held by the said co-partners, not jointly, but as 
tenants in common. Upon demurrer to this replication, it was 
held, that the plea was no bar to the action, as it sought to cause 
an investigation of accounts between partners, before a court of 
law. The plaintiffs, therefore, had judgment on the demurrer. Ib. 


11. A court of Equity has exclusive jurisdiction of the accounts 


‘between partners, and a plea in bar of an action upon a prom- 


issory note, which sought to open partnership accounts, for the 
purpose of showing, that there was a mistake in the note, and 
that its consideration had failed, was adjudged to be bad upon 
demurer. Rogers v. Rogers & Rogers, 1 Hall, 394. 


PLEAS AND PLEADINGS. 


ww 


In this case the defendant rejoined, ‘ that the said executor had 
no goods or chattels which were of the deceased testator, at 
the time of his death in his hands to be administered, nor had 
at any time thereafter:’ Held, on demurrer, that this rejoinder 
could not be received as a general plea, extending over the 
whole time from the death of the testator to the death of the 
executor, that no goods of the deceased ever came to the exe- 
cutor’s hands; for its relative expressions ‘nor at any time 
thereafter’ evidently indicated a particular point of time, when 
the executor was without goods or chattels with which to pay 
the debt, as they implied a period of time when he had such 
goods and chattels — that it could only be considered as a plea 
of plene administravit, or a substitute for such a plea, and as 


such, it was materially defective. IJglehart v. State, 2 Gill & 
Johnson, 235. 


. K. sued out a writ of replevin, gave the usual bond, and the 


sheriff replevied the goods demanded. Judgment being ren- 
dered against him, he appealed and filed the usual appeal bond 
conditioned to prosecute his appeal with effect, and satisfy the 
damages and costs awarded by the county and appellate courts. 
Judgment was rendered against him upon the appeal. In an 


action upon his appeal bond the following questions were de- 
cided : — 
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That a replication assigning as a breach ‘ that the defendant 
did not prosecute his appeal with effect to the damage of the 
plaintiff, &c.,’ was sufficient upon general demurrer, was an 
answer to a plea of general performance, and a plea ‘ that the 
defendant did prosecute his appeal with effect.’ 

That a plea in bar ‘ that the appellant paid the debt, damages 
and costs adjudged by the county court, and all costs and dama- 
ges that were awarded by the appellate court,’ is defective upon 
general demurrer, being no answer to the judgment for a return 
of property and costs. 

That a plea in bar ‘ that the replevin bond was, after the re- 
covery in the appellate court, and before the institution of this 
action, sued against b., (the surety of K. therein) to judgment, 
and that B. satisfied the plaintiff for that judgment,’ is also 
defective upon general demurrer. The costs of the appellate 
court are not paid by such satisfaction, nor does the plea show 
that the judgment of the county court was satisfied before this 
action was brought. Marthaus v. Owings, 2 Gill & Johnson, 
430. 

3. Where a plea contains matters of fact, as well as matters of 
record, it should not conclude with a verification by the record, 
but with a verification to the country. Jb. 

4. A defect for duplicity in pleading, cannot be taken advantage 
of by general demurrer, but it must be specially pointed out ; 
and upon a general demurrer to two or more counts, if one be 
good there will be judgment for the plaintiff. Wolfe v. Luyster, 
1 Hall, 146. 

5. The first count of the declaration set fourth, that the defendant 
(an auctioneer) received certain goods of the plaintiff, to be 
sold for him, under an agreement not to part with or dispose of 
them below a certain stipulated price ; and that in violation of 
this agreement he had sold the goods for a sum below that to 
which he was restricted, and had not accounted for the proceeds. 
The second count alleged, that the defendant received the 
plaintiff’s goods for sale, and agreed to render, as the amount 
brought by said goods, the full sum of $500. The breach as- 
signed was, that the defendant had not rendered a just account 
of the goods, nor paid the full sum of $500 dollars. 

Upon a general demurrer, to these two counts, the first was held 
to be good in substance although defective for duplicity in as- 
signing the breach; but the second was held to be bad on the 
face of it, for the want of an averment of the sale of the goods. Jb. 

6. In every action upon a special agreement, the declaration must 
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set forth a sufficient consideration ; and any material variance 
in the proof of the consideration will be fatal to the plaintiff’s 
recovery. Wheelwright v. Moore, 1 Hall, 201. 

7. The plaintiff declared upon a special agreement of the defend- 
ant, to guaranty the payment of certain promissory notes made 
by one S., in favor of the plaintiff, in consideration of a sale 
and delivery of goods by him to S. At the trial the plaintiff 
introduced the special agreement in evidence. This agreement 
recited the notes of S., which purported to be for value received, 
but contained no consideration for the defendant’s promise, 
except such as might be inferred from the words ‘ value received’ 
used in the notes, and no other evidence of a consideration was 
offered. Upon demurrer to this evidence, it was held that the 
proof did not meet the declaration: but as it was competent for 
the plaintiff to support the action by parol proof, that the sale of 
the goods and delivery of the agreement were concurrent acts, 
the court awarded a venire de novo, to give the plaintiff an 
opportunity of proving all the facts of his case. 1b. 

8. In declaring upon a deed executed for a principal, by his 
attorney, it is sufficient to count upon the deed according to its 
legal effect; and the authority by which the attorney so exe- 
cutes the deed need not be stated. It is the deed of the prin- 
cipal and may be declared on as his. Gram v. Seaton and 
Bunker, 1 Hall, 298. 

9. In an action against a witness for the penalty imposed upon 
him by the statute, (1 R. L. 524,) for not attending at a trial, 
when duly subpenaed, the declaration must state specially, 
among other things, that the fees of the witness were paid or 
tendered to him, and it is not sufficient to allege that the wit- 
ness was ‘legally subpenaed according to the practice of the 
court.’ McKeon v. Lane, 1 Hall, 319. 

PRACTICE. 

1. Questions upon which no evidence has been adduced, ought 
not to be submitted to a jury. Allegre v. Maryland Ins. Co. 
2 Gill & Johnson, 136. 

2. The existence of a usage, when evidence is offered for, and 
against it, is exclusively for the consideration of the jury. Jb. 

3. Where at the time a sheriff under a fi. fa. levied upon personal 
and real property, pointed out by the plaintiff as the property of 
the defendant, a claim was made thereto by third persons, who 
denied the right of the sheriff to levy upon or sell the same, and 
threatened to sue him if he should sell; and the sheriff then 
informed the plaintiff that unless he would indemnify him, he 
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would not sell. Upon motion made at the return term of the writ, 
(founded upon the foregoing facts, sustained by affidavits and 
copies of deeds and mortgages from the defendant to the claim- 
ants, and proof of the plaintiff’s refusal to indemnify the sheriff ) 
the court granted a rule absolute either to indemnify the sheriff, 
or permit him to enlarge the time of making his return, from 
term to term, until that was done ; and again enlarged the time 
for making his return to the first day of the next term. Jessop 
v. Brown, 2 Gill & Johnson, 404. 

4. The affidavit of a party to a suit, made in the progress of a 
cause, for the purpose of resisting a proceeding on the part of 
his antagonist, cannot be excluded by the counter affidavits, 
setting forth that the party making the affidavit is an atheist. 
Leonard v. Manard, 1 Hall, 200. 

PRACTICE IN CHANCERY. 

Under the Maryland act of 1820, ch. 161, § 1, the Chancellor is 
not authorized to take a bill as confessed, and entirely disregard 
the testimony which the interlocutory order directed in that act 
to be passed, requires to be taken, under an ez parte commission 
to support the allegations of the bill. The final decree in such 
cases must be sanctioned by the evidence taken under the com- 
mission. Purviance & Dorsor v. Barton, 2 Gill & Johnson, 311. 

PROMISSORY NOTE. 

1. A promissory note given by amember of the vestry of a church, 
for a debt due, not by him in his individual character, but by 
the vestry, a corporate body, of which he was a member, with- 
out any consideration moving to himself, is a promise to pay the 
debt of another, without consideration, and void. Rogers v. 
Waters, 2 Gill & Johnson, 64. 

2. The fact, that a note was payable at a future day, where it 
appeared that it was made for the purpose of closing an account, 
for which the maker was not responsible independent of the note, 
does not furnish the slightest presumption that forbearance was 
purchased by it; for nothing is more common than the closing 
of accounts by passing notes payable at future days, without the 
consideration of forbearance being thought of. 1b. 

3. In an action against the endorser of an inland bill of exchange, 
payable after date, which had been protested for non-payment, 
and due notice thereof given to the defendant, a letter from the 
plaintiff to the administrator of the drawer of the bill, dated 
some time after the bill became due, was given in evidence by 
the defendant, which stated that the plaintiff ‘ had agreed with 
the drawer to secure the amount of the said bill, and others, 
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drawn by him and protested, by instalments, to wit, $300 every 
sixty days, and requiring payment of two instalments then due ;’ 
Held, that in the absence of proof of any consideration to sup- 
port the agreement mentioned in the letter, the county court 
erred in giving an unqualified instruction to the jury, that the 
defendant was discharged from all liability. Planters’ Bank v. 
Sellman, 2 Gill & Johnson, 230. 


. The holder of a bill of exchange may, by an agreement with the 


drawer to give him further time for payment, discharge an en- 
dorser. Ib. 


. But it is not every mere naked agreement, by the holder with 


the drawer for delay, that will discharge the endorser after he 
has been fixed in his responsibility by non-payment, and due 
notice given. Jb. 

It is clear, both on principle and authority, that it must be a 
binding engagement, without the assent or concurrence of the 
endorser, and one that will suspend the holder’s remedy, and 
restrain him from bringing suit against the drawer before the 
expiration of the time given, to the prejudice of the endorser, or 
so as to affect his rights. Ib. 


. To do this, it must have a sufficient consideration to support it, 


otherwise it is nudum pactum, and does not affect or suspend the 
rights of any of the parties. Jb. 

Where the agent of an endorsee, the holder of a promissory 
note, called upon the maker for the payment of the note, and 
the maker offered to pay the same in goods, which the agent 
declined receiving, having authority only to accept money, it is 
unnecessary in an action upon the note to prove either the 
hand writing of the maker or previous endorser ; as the offer to 
pay the agent, amounted to an admission that every thing had 
been done necessary to the endorser’s right to receive the 
money, —that there was no objection to his paying the note, 
and superseded the necessity of further proof. Keplinger v. 
Griffith, 2 Gill & Johnson, 296. 


. A promissory note may be purchased without taking an en- 


dorsement as well after, as before suit brought. The purchaser 
has the beneficial, and the vendor the legal interest; and the 
suit may be carried on without entering the use. Williamson 
v. Allen, 2 Gill & Johnson, 344. 


10. The acceptance by a creditor from his debtor of his promis- 


sory note, for an antecedent simple contract debt, does not ex- 
tinguish the original debt, if it remains in the hands of the cred- 
itor unpaid, and he can produce it to be cancelled, or show it 
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to be lost. But the creditor will not be suffered to recover on the 
original cause of action, unless he can show the note to have 
been lost, or produces it at the trial, to be cancelled. Glenn v. 
Smith, 2 Gill & Johnson, 493. 

11. The acceptance by a creditor, of a note or bill of a third per- 
son, for a pre-existing debt, is no payment or extinguishment of 
such debt, unless the creditor parts with it, or is guilty of laches 
in not presenting it for payment in due time. Ib. 

12. In either of the above cases, an express agreement by the 
Creditor to receive the note or bill absolutely as payment, and 
to run the risk of its being paid, is an extinguishment of the 
previous debt, whether the note or bill be afterwards paid or 
not. Such agreements are not to be implied from the use of 
the words ‘in payment of the above account,’ in a receipt for 
the note. Jb. 

13. To give to the acceptance of a note the effect of an absolute 
payment, or extinguishment of a debt, a contract that it should 
be so, must be shown. Jb. 

14. The acceptance of a note by a creditor for a precedent debt, 
is a suspension of his right of action until the note reaches ma- 
turity. Jb. 

15. Certain directors of the City Bank of New York, for the 
purpose of controlling the election of its officers, entered into an 
arrangement for the purchase, upon the account of the Bank, 
of a large amount of its stock, (then held by a certain individ- 
ual,) at a premium of seven per cent. above its par value. 

To effect this object, they paid for the stock with the funds 
of the bank, to the amount of its par value, and transferred the 
same in trust for the Bank. For the purpose of paying the 
amount of the premium, each director borrowed $3500 of the 
Bank, by causing his own promissory note, regularly endorsed, 
to be discounted at the Bank. 

In an action brought by the Bank, upon one of these notes 
against the endorsers thereof, they were not allowed to set up 
the illegality of the original transaction as a defence against 
the note. City Bank v. Barnard & Macy, 1 Hall, 70. 

16. Possession is prima facie evidence of a transfer to the holder : 
yet if the defendant can show that the plaintiff obtained the 
note by his own fraudulent act, he has a right to defeat the 
action on that ground, although he may be liable to pay the 
note to the true owner. Jb. 

17. Where the maker of a promissory note endorsed the same for 
his own benefit in the payee’s name, by virtue of a parol au- 
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thority for that purpose communicated to him by the payee, it 
was held to be well endorsed; and that the payee was liable 
upon such endorsement, in the same manner as if it had been 
made by himself with his own hand. Turnbull & Phyfe v. 
Trout, 1 Hall, 336. 

18. It is not necessary that the authority by which one person 
executes a written agreement for another and in his name, 
should be in writing also; although such written agreement 
may not be for the benefit of the party bound by it. 1. 

19. The engagement of an endorser of a promissory note, is not 
a collateral undertaking to answer for, or pay the debt of an- 
other person, within the meaning of the statute of frauds. Jb. 


20. The subsequent assent of the defendant to the endorsement, 
is a waiver, it seems, of any exception which might otherwise 
be taken to the sufficiency of the authority by which the note 
was endorsed. Jb. 

21. Where a negotiable promissory note, endorsed in blank by 
the payee, has been fraudulently or feloniously taken from the 
true owner, and that fact is shown at the trial ; the person into 
whose hands it passes, cannot recover upon it against the 
maker, unless he show himself to be an innocent and bona fide 
holder for a valuable consideration. The Fulton Bank v. The 
Phenix Bank, 1 Hall, 562. 

22. The Phenix Bank of the city of New York, issued a post 
note payable 60 days after date, to J. G. or order, on demand. 
This note, being endorsed by J. G., was put into the mail at 
Charleston, in the State of South Carolina, to be transmitted to 
New York; but the mail being robbed, it never reached the 
hands of the true owners, but passed into the possession of 
Prime, Ward, King, & Co., who deposited it in the Fulton 
Bank and received credit for a like amount, in account with 
that Bank. The plaintiffs presented the note to the Phenix 
Bank for payment, and it was refused, upon the ground that 
the note had been stolen from the true owners, who had re- 
quested the defendant not to pay it. The amount of the note, 
although passed to the credit of P., W., K. & Co., by the Ful- 
ton Bank, had never been drawn out by them, and upon action 
brought by the Fulton Bank, against the makers, to recover the 
amount of the note, — it was held, that the mere act of giving 
credit to P., W., K. & Co. for that amount, by the Fulton 
Bank upon ‘their books, did not constitute them bona fide 
holders of the note for a valuable consideration. Jb. 
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REFERENCE AND REFEREES. 

1. Where referees certify to the court, that they have overlooked 
a circumstance connected with the accounts submitted, and 
request that the same may be sent back to them for reexamina- 
tion, the court will set aside the award and send back the ac- 
counts to the same referees. Brittingham v. Stevens, | Hall, 
379. 

2. In an action upon a policy of insurance against fire, if the de- 
fendants admit that they are liable for the loss, and the contro- 
versy between the parties relates solely to items of injury, and 
the amount of loss sustained by the assured, the court will refer 
the matter to referees, to adjust the amount. Sanable v. The 
Mechanics’ Fire Ins. Co., 1 Hall, 560. 

. In mixed questions of law and fact, where long accounts are 
involved, it is the practice of the court to hear the cause until 
the questions of law are disposed of, and then refer the accounts 
to referees. If the referees named are objected to by either 
party, the court will draw them from the jury-box. Jb. 

REGISTER IN CHANCERY. 

By the 49th article of the Constitution of Maryland, ‘all civil offi- 
cers of the appointment of the Governor and Counsel, who do 
not hold commission during good behavior, shall be appointed 
annually in the third week in November ; but if any of them 
shall be re-appointed, they may continue to act without any 
new commission or qualification ; and every officer, though not 
re-appointed, shall continue to act until the person who shall be 
appointed and commissioned in his stead shall be qualified.’ 
Under this clause, B. was commissioned as Register in Chan- 
cery, in January, 1812, and gave bond on the 24th January, 
1816, in conformity to the Act of 1742, ch. 10, the condition of 
which was such, that ‘ if above bounden B. whilst he shall con- 
tinue in the office of Register, shall,’ &c. discharge various 
enumerated duties, and that in case of death, or that he shall 
be legally dismissed from officiating longer in the said office, he 
or his executors, &c. shall surrender to his successor all the re- 
cords, &c. ‘ made during the time he hath officiated in the said 
register’s Office.’ He continued to hold the office and dis- 
charge its duties without any re-appointment, until 1821, and 
omitted to record proceedings and decrees of the Court, of 
which it was his duty to keep records, during every year he 
was in office. These records were afterwards completed at the 
public expense, and an action was brought on his bond against 
his security, to recover the money expended by the State: Held, 
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that the bond was executed with an express reference to the 
provisions of the Constitution, and that its condition did not 
create a responsibility beyond them ; that its object was to en- 
gage for a faithful discharge of duties as long as they could be 
legitimately performed under the official grant and no longer, 
and that the defendant was responsible under the bond for the 
conduct of B. as Register of the Court of Chancery, to the ex- 
piration of the third week in November, 1816. State v. Way- 
man, 2 Gill & Johnson, 254. 

RESCUE. 

The plaintiff was bail of one Windsor, and for the purpose of 
surrendering him, deputed one Carr to arrest W. at Newport, 
R. 1., and bring him to New York. Carr arrested W., and 
without the captain’s knowledge, put him on board the steam- 
boat Chancellor Livingston, in order to bring him to New York. 
The defendant Coggeshall (who was the master of the boat,) 
aided in some measure by Northam, (a part owner and passen- 
ger) after the boat left the wharf, and when he discovered that 
W. was on board the boat against his will, put him and Carr on 
shore together, and refused to permit W. to be carried to New 
York. In an action against the master and Northam, for a 
rescue, it was held, that the proof did not support the declaration, 
and the jury having found a verdict for the defendants, the court 
refused to set it aside. Dow v. Northam & Coggeshall, 1 Hall, 
328. 

SEAL. 

To a printed form of a bond there are put printed stamps or scrolls 
by way of seals; the blanks are filled up; and the instrument 
executed by the obligors, by signing their names to the printed 
stamps or scrolls, which are recognised as their seals in the body 
of the instrument: this is a sealed instrument within the statute, 
1 Rev. Code, ch. 128, § 94. Buckner v. Mackay, 2 Leigh, 488. 

SEAMAN. 

A seaman charged with disobedience of orders and mutinous con- 
duct, was voluntarily discharged from the ship by the captain, 
who expressed regret for the difficulties which had occurred, 
and promised to pay the seaman his wages. In an action 
brought by the latter against the master, it was held, that the 
captain’s promise operated as a waiver of any forfeiture of wages 
by the seaman, for disobedience of orders during the voyage. 
Austin v. Dewey, 1 Hall, 238. 

SHERIFF. 

1. Where the sheriff has endorsed upon an execution the day and 
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hour when it was received, the endorsement is conclusive evi- 
dence of the fact, that the execution was in his possession at 
the time ; and when he has assumed to act under it, he cannot 
compel the creditor, who has sued him for a false return, 
to prove at the trial the identity of the execution, either by 
witnesses or collateral testimony. Williams v. Lowndes, | Hall, 
599. 

2. Where goods are in the hands, and under the control of the 
defendant in the execution, and they are pointed out as his 
property to the sheriff, by the creditor, the sheriff is bound to 
levy upon them, without an indemnity ; and if he neglect to do 
so, and the goods are afterwards removed beyond his reach, by 
the defendant in the execution, he will be answerable to the 
creditor for his neglect. 6. 

3. If, after a levy, a claim to the goods be interposed by a third 
person, the sheriff may then demand an indemnity before he 
can be compelled to proceed further; and his regular course 
will be, to call a jury de proprietate probandi. If he make the 
levy and follow this course, he will not be liable for a trespass, 
and the parties claiming the goods may be compelled to litigate 
their claims, and decide the question of property, before the 
sheriff can be compelled to make his return, or proceed to a 
sale. Ib. 

4. Quere. Whether the deputy, who makes the levy, can be 
compelled to testify as to the identity of the execution, in an 
action against the sheriff for a false return; and whether he be 
not incompetent as a witness, for any purpose connected with 
the action? Jb. 

SHIPS AND SHIPPING. 

H. chartered his vessel to W. for a voyage to be made at and from 
B. to any port or ports in the West Indies, &c. and back to B., 
where the vessel was to be discharged, the dangers of the seas 
excepted ; there was the usual covenant of sea-worthiness on, 
and during the voyage in the charter-party ; W. agreed to pay 
a certain sum for each and every month, and so in proportion, 
for a less time, as the vessel should be continued on the voyage ; 
in ten days after her return to B., or upon hearing of her loss ; 
and also agreed, at his cost, to victual and man the vessel, and 
pay all port charges during the voyage. Held, that this con- 
stituted a charter for one voyage, to commence at B. and termi- 
nate on the return of the vessel — that pro rata freight was only 
due upon a loss proceeding from the dangers of the seas, — that 
the contract was an indivisible one, — and the return of the 
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vessel to B, a condition precedent to the payment of freight. 
Hamilton v. Warfield, 2 Gill & Johnson, 482. 

SLANDER. 

1. In an action of slander, no evidence can be given of any loss 
or injury sustained by the plaintiff, unless the same be specially 
stated in the declaration, and this, whether the special damage 
be the gist of the action, or whether the words be actionable 
per se. Shipman v. Burrows, | Hall, 399. 

2. Where, therefore, under the allegation, that in consequence of 
the speaking of the slanderous words, ‘ certain Insurance Com- 
panies in the city of New York refused to insure any vessel 
commanded by the plaintiff, or any goods laden on board any 
vessel by him commanded,’ the plaintiff was permitted to prove 
that the New York Insurance Company refused to make such 
insurance: the evidence was held to have been improperly ad- 
mitted. Jb. 

3. In this action the plaintiff cannot give evidence of the fairness 
of his general character, until it is attacked by the defendant ; 
and the fact, that a justification has been pleaded, makes no 
difference in the rule. Jb. 

4. Where the plaintiff, therefore, was allowed to give evidence of 
his general good character, after the defendant had gone through 
with his defence, without impeaching such general character, 
this evidence was also held to have been improperly admitted. 
Ib. 

. It is well settled, that in an action of slander, for words which 
are not actionable per se, the plaintiff cannot recover, unless 
he shows special damage as the consequence of the words. 
And quere: Whether words spoken by a public officer, in his 
official capacity, concerning another, are ever actionable? And 
if so, whether the plaintiff must not show express malice in order 
to maintain the action? Harcout v. Harrison, 1 Hall, 474. 

STATUTE OF FRAUDS. 

A member of a corporation, may act as the agent of the vendor 
and vendee in making the memorandum required by the Statute 
of Frauds, at a public sale of the property of such corporation, 
made by such member as its agent. Stoddert v. Vestry of Port 
Tobacco Parish, 2 Gill & Johnson, 227. 

TRESPASS. 

In trespass for breaking the plaintiff’s close, and cutting down 
his trees, if the plaintiff fail to prove the cutting his trees, he 
may still recover for the breach of his close. Mundell vy. Perry, 
2 Gill & Johnson, 193. 
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TROVER. : 


In trover by a rightful executor against a wrongful one, for the 


goods of the deceased, the defendant cannot plead payment of 
debts to the value, or that he has given the goods in satisfaction 
of the debt; but under the general issue, he may give in evidence 
such payments, and they will be recouped in damages, if they 
be such as the plaintiff would have been bound to make, as 
when the debts are just, and there is no deficiency of assets. 
Glenn v. Smith, 2 Gill & Johnson, 493. 


TRUSTS AND TRUSTEES. 
It seems that the statute of uses of Virginia, does not apply to uses 


created by devise, and transfer such uses into possession of the 
cestui que use. Bass v. Scott, 2 Leigh, 356. 


USAGE. 


1. 


io 


Usage of trade cannot be set up, either to contravene an estab- 
lished rule of law, or to vary the terms of an express contract. 
But all contracts made in the ordinary course of business with- 
out particular stipulations, expressed or implied, are presumed 
to be made in reference to any existing usage or custom, rela- 
ting to such trade; and it is always competent for a party to 
resort to such usage to ascertain and fix the terms of the con- 
tract. Sewall v. Gibbs & Jerry, 1 Hall, 602. 


. The defendants purchased of the plaintiff a ceroon of indigo, at 


public auction. Notice was given, at the time of sale, that the 
indigo would be sold subject to the usual tare of 10 per cent. 
The tare, in point of fact, amounted to upwards of 17 per cent. 
At the trial, the defendants were permitted to prove, that the 
indigo had been fraudulently packed, and that in all cases of 
fraudulent packing, it is the custom of the trade to allow the 
purchaser the actual tare. Held, that this evidence was right- 
ly admitted. J1e/d, also, that the defence was properly set up, 
under the’ general issue, and that the defendants could claim a 


deduction of the actual tare, without offering to return the 
indigo. Ib. 


. The defendant, sometime after the purchase, paid into court a 


sum sufficient to cover the amount of the indigo, after deducting 
the actual tare. Held, that as the sale in this case was for cash, 
the plaintiff was also entitled to interest, from the day of sale to 
the day of payment, and therefore, that the amount paid into 
court, was not sufficient to cover the plaintiff’s demand. Jb. 


. Although usage may be resorted to, to fix the sense of particular 


terms ina policy of insurance, where they have acquired a 
peculiar meaning, as between assurers and assured, yet it can 














1832. ] Digest of Recent Decisions. 175 


never be set up, to affect or vary an express agreement, nor to 
contradict a rule of law. Rankin & Rankin v. The Am. Ins. 
Co., 1 Hall, 619. 

5. “herefore in an action upon a policy of insurance, where the 
claim was for damage sustained by the perils of the sea, and on 
the arrival of the goods at New York they were landed, before 
the wardens of the port had held a suvey upon them, the de- 
fendants were not allowed to prove, either as an objection to the 
preliminary proofs, or in bar of the action, ‘ that by the usage 
of trade in the port of New York, the master of the vessel is 
responsible for damages sustained by goods, delivered by him 
to the owner, or consignee, unless there has been an actual 
survey, on board the vessel, by the port wardens, by which it 
shall have been found, that the goods were properly stowed, and 
were damaged on the voyage by the perils of the sea ; and that, 
by a similar usage, as between assurers and assured, the survey 
so made, is a document indispensable to be produced, in order 
to charge the underwriters, and that the preliminary proof is 
deemed insufficient, unless such a document is exhibited as a 
part of it.’ Jb. 

USE AND OCCUPATION. 

1. To maintain the action for use and occupation, it is not neces- 
sary for the plaintiff to prove an express contract with the tenant, 
when he first takes possession, nor an express reservation of a 
certain rent, nor that the tenant has paid rent. It may be 
maintained on an implied undertaking where the permissive 
holding is established ; and if it appears that a certain rent was 
reserved, the reservation may be used to regulate the damages. 
Stockett v. Watkins, 2 Gill & Johnson, 326. 

2. If one enters as a trespasser, the action for use and occupation 
cannot be maintained. Jd. 

WAIVER. See Morreace. 

WILLS AND TESTAMENTS. 

1. A testator, after reciting in his will (which was executed in 
Germany) his intention to depart in a few days for America, 
‘for the purpose of seeking his fortune,’ devised as follows : 
‘He declares his deliberate will to be, that in case he should 
die unmarried in a foreign country, the small Opeman cottage, 
situate at D., should be retained as heritable property, by his 
near relation G., the eldest daughter of I., farmer, at D., whom 
he hereby constitutes his sole heiress. She and her father, 
however, shall be held to pay to the three daughters of W. and 
D.,’ a certain sum, asa legacy. ‘To his guardian C., he de- 
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vises the turf moor at, &c.’ After this the testator came to | 
Baltimore, where he died unmarried, and without issue, leaving 
personal property. Held, that upon the true construction of 
this will, G. was entitled to the whole of the testator’s personal 
estate ; as it was his intention by the words ‘ sole heiress,’ to 
give her every thing he had, except the property specifically 
devised, in the event of his dying unmarried in a foreign country. 
Seimers’ v. Seimer & Wife, 2 Gill & Johnson, 100. 

2. A devise to ‘ A, and the heirs of his body, lawfully begotten,’ 
since the act of 1786, constitutes an estate in fee simple. A 
remainder, limited to take effect upon the determination of such 
an estate, is inoperative. Wells v. Beall, 2 Gill & Johnson, 458. 

3. A testator by his will, dated April, 1798, devised as follows : 
‘I give and bequeath to my wife Sarah, all my estate, real and 
personal, during her life: the house and lot No. 37, situate in 
Mulberry street, to my heirs, Maria and Eliza, in fee simple 
forever: if one of them should die, the property to descend on 
the other: in case both should die, the property to descend to 
my wife ;’ ‘only she is to pay my brother, A. G. “one shilling 
if demanded.” ’ 

The testator died in 1798. Maria died in her childhood, 
Eliza attained the age of 21 years, married, but died in the 
life time of her mother, without leaving, or even having had 
any, issue, and without making any distribution of her property. 
The widow, shortly after the testator’s death, married and had 
issue, five children, who were her heirs at law; and continued 
in possession of the premises until her death in 1827. After 
her death, A. G., the brother of the testator and his heir at law, 
brought an action of ejectment, for the recovery of the house 
and lot, described in the will. Held, that he was not entitled 
to recover. 

That the words, ‘if one of them should die,’ and ‘in case 
both should die,’ should be taken to mean a dying without law- 
ful issue; that the court were at liberty to supply the words, in 
order to carry the testator’s intention into effect ; and that upon 
the death of the daughter, without issue, the whole estate in 
the house and lot became vested inthe mother. Jackson ex 
dem. Gatfield v. Strong, 1 Hall, 1. 

WITNESS. 

1. A witness cannot be asked, it seems, whether from his personal 
knowledge of an impeached witness he would believe him under 
oath. The true rule is to inquire of the impeaching witness his 
means of knowing the general character of the witness impeach- 
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ed, and whether from such knowledge he would believe him, 
under oath. Fulton Bank v. Benedict, 1 Hall, 480. 

2. If a witness’ character is declared by an impeaching witness, to 
be bad from some particular cause, an inquiry may be made, it 
seems, into the origin of that opinion for the purpose of enabling 
the jury to estimate it properly. Jb. 

3. A stevedore, employed by the master, to stow the cargo, is a 
competent witness to prove that it was properly stowed. Rankin 
& Rankin v. The American Ins. Co., 1 Hall, 619. 

WRIT OF RIGHT. 

1. The count in writ of right demands a certain tenement con- 
sisting of the one stone house with the appurtenances, &c.: Held, 
this is a demand of the land on which the house stands, and is 
certain enough. Snapp v. Spengler, 2 Leigh, 1. 

2. To count in writ of right by husband and wife in right of wife, 
tenant files a plea in blank throughout, and tenders the mise to 
the demandant in the singular; replication filed by both de- 
mandants join the mise as for male demandant only: assize is 
charged to inquire whether the demandants have a right as they 
demand: Held, after verdict for demandants, the blanks, in- 


formalities and bad grammar of plea and replication, immaterial. 
1b. 
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RECENT ENGLISH CASES 
COMMON LAW 


Cases from 2 Barnewall & Adolphus, Part 1; 1 Tyrwhitt, Part3; 1 Cromp 
ton & Jervis, Part 4; 2 Crompton & Jervis, Part 1; 8 Bingham ; 4 Bligh ; 
and 2 Dow & Clark. 


AGENT. (Commission.) 

The plaintiff agreed to pay his agent a commission on all goods 
sold, or orders executed through the London markets, the plain- 
tiff to be responsible for all bad debts contracted in his name. 
Held, that, though contrary to the custom of the trade, the 
agent was entitled to a commission on bad debts. Bower v. 
Jones, 8 Bing. 65. 

The plaintiff, a salesman, remitted to the defendant the price of 
some hay sold for him before the money was paid by the pur- 
chaser. ‘The servant whom the defendant sent with the hay, 
was defrauded of it on the way, and the purchaser refused to 
pay the price. Held, that the defendant was liable to refund. 
Gyngell v. Glascock, 8 Bing. 86. 

AMENDMENT OF WRIT. 

A subpena ad resp. had been tested in the name of Sir W. Alex- 
ander instead of Lord Lyndhurst. Held amendable. Wakeling 
v. Watson, 1 Tyr. 377; 1 C. & J. 467. 

AWARD. 

( Uncertainty.) The cause and all matters in difference were re- 
ferred to a surveyor, who awarded that the defendant had over- 
paid the plaintiff 347. The court refused an attachment on the 
ground of uncertainty. (2 B. & A. 537; 7 East, 81.) Thorn- 
ton v. Hornby, 8 Bing. 13. 

( Where an answer to an action.) Arbitrament without perform- 
ance is no answer to an action for a debt, where the amount 
only of the debt is referred, and the award only ascertains the 
amount and directs it to be paid in money. (Bac. Abr. Ac- 
cord (A.), Gascoyne v. Edwards, 1 S. & J. 19. Freeman v. 
Bernard, Salk. 69. Crofts v. Harris, Carth. 187.) Allen v. 
Milner, 2 C. & J. 47. 

BILL OF EXCHANGE. 

(Partners.) The bill was addressed to the firm of A. & Co., but 
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accepted in the name of A. & R. The firm was in fact com- 
posed of A. R. & S., but the name and style they had agreed 
to use were A. & R. No fraud was found, and a valid con- 
sideration had been given for the bill. Held, that the three 
(A R. & S.) were bound by the acceptance. Lloyd v. Ashby, 
2 B. & Adol. 23. 

CASE, FOR MALICIOUS PROSECUTION. 

Case for maliciously and without probable cause indicting the 
plaintiff for sending a threatening letter with intent to extort 
money. It appeared that Messrs. B. had applied to the defend- 
ants to know if a proposed customer was what he described 
himself. The defendants replied that they believed him to be 
so. Messrs. B. trusted him accordingly, but it afterwards 
turned out that the representation was false; upon which the 
plaintiff (an attorney) was employed by Messrs. B. to write a 
letter, demanding payment of the debt incurred by the impostor 
under a threat of immediate proceedings against them. The 
plaintiff, subsequently, by direction of Messrs. B., applied to the 
Lord Mayor for a warrant against the defendants for aiding in 
obtaining goods under false pretences, which charge was dis- 
missed. The defendants subsequently indicted the plaintiff for 
writing the letter, with intent, &c.; he was tried and acquitted, 
and then brought the present action. Held, that it involved 
no question of fact for the jury; that probable cause was wholly 
a question of law; and that the judge who tried the cause 
(Lord Tenterden, C. J.) acted rightly in nonsuiting the plain- 
tiff, on the ground that, as there was no plausible pretext for 
demanding money from the defendants, they had probable cause 
for the indictment against the plaintiff. (2 B. & C. 693; 4 B. 
& C. 21.) Blackford v. Dod, 2 B. & Adol. 179. 

COACH PROPRIETOR. 

(Case for negligence.) The evidence was, that owing to the 
bad construction of the coach, and the mode in which the lug- 
gage was placed, the plaintiff was thrown off by a sudden jolt. 
The judge directed the jury to find for the plaintiff, if they 
thought the defendant chargeable with negligence, and the 
court held the direction to be right. 

The accident occurred in the county of O. Before the plaintiff 
was perfectly cured she removed to the county of W. where 
additional medical assistance became necessary. Held, that 
this was material evidence in the county of W. within the 
meaning of the undertaking given to retain the venue. Curtis 
v. Drinkwater, 2 B. & Adol. 169. 
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CORPORATION. 

( By-Law.) A by-law made by the whole body of a corporation, 
restricting the right of electing burgesses to a select body of the 
corporation, is valid ; the charter having provided that the elec- 
tion should be in the whole body. The judges differed and 
gave their opinions seriatim. (Inthe Lords.) The King v. 
Westwood, 4 Bligh, 213. 

DECEIT. 

In reply to a letter from plaintiffs requesting to know whether H. 
(defendant’s son,) had (as he asserted) a certain capital, his 
own property, the defendant replied that the assertion was true, 
as he (the defendant) had advanced it to him. The fact was 
the defendant had merely lent the son the money on his note. 
Held, a misrepresentation for which an action would lie. Cor- 
bet v. Brown, 8 Bing. 33. 

DETINUE. 

The detainer is the gist of the action of detinue, and the bailment 
merely inducement. Held therefore that it was not a departure 
for the plaintiff to rely in his replication on a different bailment 
from that stated in the declaration. (Willes, 118. Cro. Eliz. 
815. 867.) Giledstane v. Hewit, 1 Tyr. 445.,1 C. & J. 565. 

DEVISE. 

The following words in a will —‘ at the decease of J. B. the whole 
legacy (estates) shall go to W. B. and his children lawfully 
begotten forever, but in default of such issue at his decase to A. 
B., &c.,’ were held to carry an estate tail to W: B. (Doe v. 
Barnsall, 6 T. R. 30. Merest v. James, 1 B. & B. 484.) 
Broadhurst v. Morris, 2 B. & Adol. 1. 

Testator gave his grandaughter a freehold house called Hasbach, 
with remainder on her death without issue to her brother. Af- 
terwards he gave to his wife the sum of £20 yearly and every 
year, ‘to be paid out of the freehold estates and the leasehold of 
Penlau, by trustees thereinafter named, and at the same time, 
notwithstanding there would be nothing to the grandchildren as 
long as their grandmother lived. Testator afterwards appointed 
A. & B. ‘ trustees to look in that justice should be duly admin- 
istered between the said parties.’ ‘lhe grandaughter died in 
the testator’s lifetime; the wife survived him. Held, that the 
trustees took the legal estate. (Trent v. Hanning, 7 East, 97., 
1N. R. 117., 1 Dow, 102. Doe v. Woodhouse, 4 T. R. 89. 
Cotes v. Cook, Burr. 1684.) Anthony v. Rees, 2 C. & J. 75. 

Testator devised an estate to his son R. H. his heirs and assigns 
forever, subject to payments to daughters, and directed that 
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until his son or his heirs should come to England and also make 
the said payments, that he should not have possession of the 
said estate, but that the rents and profits should be equally di- 
vided amongst his said daughters. He then empowered the 
eldest daughter to let the estate for any term not exceeding 
seven years, and in case the son should come to England during 
his lifetime to take possession of the estate, and should die 
without leaving lawful issue, he devised the estate to the daugh- 
ters as tenants in common in fee. The son being abroad when 
the testator died: Held, that the daughters took either a fee 
simple on condition — namely to determine when the son should 
return, and under the payments directed—or a chattel interest 
to continue until such return and payment. Doe dem. Goldin 
v. Lakeman, 2 B. & Adol. 30. 

EJECTMENT. 

( Where judgment in evidence.) A judgment in ejectment is evi- 
dence in an action for mesne profits against a party who came 
in under the person against whom the judgment was obtained. 
(3 East, 345. 7 T. R. 112.) Doe v. Witcomb, 8 Bing. 46. 

EVIDENCE. 

(Plaintiff's right to call witnesses to contradict his own witness. ) 
The plaintiff having called witnesses to contradict the state- 
ment, elicited on cross-examination, of one of his own witnesses 
as to a particular fact: Held, that the whole evidence of the 
witness is not therefore to be struck out. (Alexander v. Gib- 
son, 2 Camp. 556. Ewer v. Ambrose, 3 B. & C. 749.) Brad- 
ley v. Ricardo, 8 Bing. 57. 

GUARANTEE. 

Assumpsit on the following guarantee: ‘If you give M. credit, we 
will be responsible that his payments shall be regularly made.’ 
Held, that this guarantee was not confined to dealings accord- 
ing to the strict customary credit of the trade, but extended to 
dealings, on terms to be settled between the parties, on a fair 
and reasonable credit. Simpson v. Manley, 2 C. & J. 12. 

Guarantee in these terms: ‘I engage to pay A. (the plaintiff) for 
all the gas which may be consumed in the minor theatre, dur- 
ing the time it is occupied by N.; and I also engage to pay for 
all arrears nowdue’ Held void as to the arrears ; but held that 
the value of the gas afterwards supplied might be recovered 
under a count for goods sold. (Lee v. Barber, 2 Anstr. 425. n. 
Lexington v. Clarke, 2 Vent. 223. Chater v. Beckett, 7 T. 
R. 201. Thomas v. Williams, 10 B. & C. 664. Lees v. Whit- 
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comb, 5 Bing. 34. Russell v. Moseley, 3 B. & B. 211.) Wood 
v. Benson, 2 C. & J. 94. 

INDICTMENT. 

(Language of.) The first count charged an assault with intent 
to ravish; the second a common assault. The record stated 
the finding of the jury to be, that the said H. is guilty of the 
misdemeanor and offence in the indictment specified, in manner 
and form, &c., whereupon the judgment was, that for the said 
misdemeanor he be imprisoned and kept to hard labor for two 
years. eld, that the judgment was warranted by the verdict, 
on the ground that the term misdemeanor being nomen collecti- 
vum, the finding was in effect that the defendant was guilty of 
the whole matter charged, (The King v. Solomons, 1 T. R. 
249.) The King v. Powell, 2 B. & Adol. 75. 

INSOLVENT. 

( Voluntary Conveyance by.) <A. applied to B., to whom he was 
already indebted, to make him a farther advance. B. refused 
without some security, upon which A., in consideration of an 
additional loan, assigned all his personal estate to B., in trust to 
pay himself, and to pay the surplus, if any, to certain other 
creditors. eld, not to be a voluntary conveyance within the 
Insolvent Act, 7 Geo. 4. c. 57. s. 32. (3 Taunt. 241. 10 B. 
& C. 44. 1B. & Adol. 145.) Arnell v. Bean, 8 Bing. 87. 

INSURANCE. 

( Discharge by delay.) Assumpsit on a policy of insurance on a 
ship at and from Sincapore and Batavia, both or either, to the 
port of discharge in Europe, with liberty to sail to, touch and 
stay at, any port and places whatever, to load, unload, and for 
all other necessary purposes. The policy was executed in Feb. 
1824. The ship sailed from London in Sept. 1823, and having 
been detained by the captain for private objects on the way, did 
not arrive at Sincapore till March 30th, 1825. She sailed 
thence, on the voyage insured against, on May 3d, 1825. * The 
jury having found the delay unreasonable, Held that the defend- 
ant was discharged from the risk. (4 Esp. 24.; 1 Camp. 305., 
14 East, 475.) —Mount v. Larkins, 8 Bing. 108. 

( Discharge by delay.) The jury having found that a deviation 
made by the captain was of such a nature as to deprive the 
freighter of the benefit of the contract, held that he was not 
compellable to furnish a cargo.— Freeman v. Taylor, 8 Bing. 124. 

( Discharge by delay.) A policy at and from Bristol to London 
was held to attach during the vessel’s stay at Bristol, and it was 
held that a delay thereof nearly four months essentially varied 
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the risk.— Palmer v. Marshall, 8 Bing. 79. and Williamson v. 
Innes, 8 Bing. 81. n. 


MANDAMUS. 

(Inspection of Corporation Books.) The court will not grant a 
mandamus to inspect the documents of a corporation, on the 
application of members merely alleging grounds for believing 
that its affairs were misconducted. It must be shewn, that the 
inspection is necessary for some specific object in which the 
applicant is interested, and the inspection will be limited to that 
object. (2 Strange, 1223; 3 T. R. 579; 2B. & C. 620.)—. 
The King v. Merchant Tailors’ Comp. 2 B. & Adol. 115. 

PARTIES. 

Declaration stated that K. was indebted to the firm of B. & S.; 
that the plaintiff had been appointed receiver to the firm, and 
that in consideration of his not adopting proceedings for two 
months the defendant promised to pay the same at the end of 
that period. Held that the plaintiff was competent to sue, (1 
Ves. Jun. 164.) and that the consideration was sufficient. (5 
B. & A. 117. 6 Bing. 754.)— Willatts v. Kennedy, 8 Bing. 5. 

PLEADING. 

(Surplusage.) Declaration in debt for 601. Plea, that the de- 
fendant did not owe the said sum of ten pounds above demanded. 
Held that the words ten pounds might be rejected as surplusage. 

» (1 D. & R. 473.)  Risdale v. Kelley, 1 Tyr. 387. 1C. & J. 
410. 

( Variance.) The declaration stated that A. H. and C., the de- 
fendants in this suit were attached, &c. for that they had tres- 
passed on a close of the plaintiff abutting on the close of the 
said defendant. The close in fact abutted on the close of the 
first named defendant A. Held, an ambiguity, but not a vari- 
ance sufficient to ground a nonsuit. (Cro. Eliz. 101, 267, 211, 
324, and 465. 2 East, 66. Co. Litt. 206.) Walford v. An- 
tony, 8 Bing. 75. 

PRACTICE. 

(Inspection of deed.) A deed by which the defendant had granted 
an annuity to the plaintiff, and of which there was no counter- 
part, was placed in the hands of R., who received the annuity, 
and was the solicitor and agent of both parties. ‘Two years 
after the grant of the annuity, the defendant redeemed it, pay- 
ing the money to R., who never informed the plaintiff of the 
circumstance, and afterwards absconded. R. delivered up the 
deed to the defendant to be cancelled, but without the plaintiff's 
authority. The plaintiff having sued the defendant for arrears 
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of the annuity, held that he was entitled to an inspection. 
Devenage v. Bouverie, 8 Bing. 1. 

(Mode of computing — Jamaica judgment.) In an action on a 
judgment of the Supreme Court of Jamaica, money was paid 
into Court. Held, that the value of the sum recovered should 
be estimated according to the actual rate of exchange. The 
practice appeared to be, to compute the value as 140/. currency 
to 100/. sterling; and Lord Tenterden expressed himself not 
quite satisfied with the rule adopted by the Court. (16 Ves. 
461; 1 Eq. Ca. Abr. 288; 1 P. Wms. 395; 2 Bli. Parl. Ca. 
60.) Scott v. Bevan, 2 B. and Adol. 78. 

SHERIFF. 

(Liability and remedy over.) A. who had delivered a fi. fa. to 
the sheriff to be executed, pointed out some cattle as the pro- 
perty of the execution debtor, which were not. The real owner 
sued the sheriff and recovered. Held, that the sheriff was 
entitled to recover over against A. (In error to the House of 
Lords from the Irish Court of Exchequer.) Humphreys v. Pratt, 
2 D. & C. 288. 

SHIP. 

(Interest of mortgagee— insurance.) The mortgagee of a ship 
effected insurance with two offices, and received the full amount 
of the sums insured from both. The present action was brought 
by one of the offices to recover their share ef the surplus alleged 
to have been received by him above the value of his interest. 
The defence was, that the sums received by him, though ex- 
ceeding his interest as mortgagee, did not exceed the value of 
the ship. It was left to the jury to say whether the insurance 
was intended to cover the defendant’s own interest only, or that 
of the mortgagor also, and the jury found for the plaintiff, on 
the ground that the defendant only meant to insure his own in- 
terest. Held, that the direction and finding were right, the 
interest of the mortgagee of a ship (at least since the Register 
Act, 6 Geo. 4. c. 110. s. 45.) being distinct from that of the 
mortgagor. (4 Camp. 228.; 2 T. R. 187.)— Irving v. Rich- 
ardson, 2 B. & Adol. 198. 

VARIANCE. 

The declaration stated a purchase of a horse for 60/. with war- 
ranty. The bargain proved was for 60/., and that if the horse 
was lucky to the plaintiff, he was to give 5/. more on the buy- 
ing of another horse. Held no variance, the stipulation being 
too vague to form part of the contract. (3M. &R.2. 1 T. 
R. 447. 3 Bing. 472.) Guthing v. Lynn, 2 B. & Adol. 232 
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VENDOR AND VENDEE. 


Action on a promissory note. For the defence, an agreement of 
the same date as the note was produced, by which the plaintiffs, 
in consideration of 200/. to be then paid or secured by the de- 
fendant, and of a further sum to be paid at a future day, prom- 
ised to convey a certain estate to the defendant. It was alleged 
that the note was given for the 2001. abovementioned, and that 
the plaintiff had refused to convey. Held that the defendant 
having expressly bound himself to pay the 200/. on a day cer- 
tain, the conveyance and payment could not be regarded as 
concurrent acts, and the plaintiff recovered. Park J. concurred 
in the judgment on the ground that the plaintiff had not refused 
to convey, and seemed to think that a refusal would have con- 
stituted a sufficient defence. — Spiller v. Westlake, 2 B. & Adol. 
155. 

WARRANTY. 

Held that the following warranty: ‘Received of B. 101. for a 
grey four year old colt, warranted sound in every respect,’ was 
confined to the soundness, and did not extend to the age. (1 
Bing. 344.)—Bubb v. Favincauer, 8 Bing. 48. 

WATERCOURSE. 

Running water passes by a sale of the land through which it runs, 
and the vendee having used the water, though for less than 
twenty years, gains a title to it by appropriation, and may main- 
tain an action for the obstruction of it. (Williams v. Morland, 
2B. & C. 910; Bealey v. Shaw, 6 East, 298.)— Canham v. 
Fish, 2 C. & J. 126. 

WITNESS. 

(Interested.) Declarations in ejectment for the same premises 
were served on two tenants in possession. Their common land- 
lord entered into a rule to defend. Held, that the one was not 
admissible to prove the adverse possession of the other, as the 
judgment would be evidence against both in an action for mesne 
profits. (6 Cowp. 621; 6 Bing. 394.)—Doe dem. Lewis v. 
Preece, 1 Tyr. 412; 1 C. & J. 515. 

The statute 54 Geo. 3. c. 170. s. 9. does not render a person who 
pays highway rates within a parish a competent witness in sup- 
port of a custom for all persons residing therein and liable to 
repair the highways, &c. to take shingle and stone from the 
sea-beach for that purpose. (Meredith v. Gilpin; 6 Price 146, 
on which some doubt was thrown.) Ovxenden v. Palmer, 2 
& Adol. 236. 
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EQUITY. 
2 Dow & Clark, Part 3. 

BILLS OF EXCHANGE. 

M. died indebted in 100,000/. leaving property available to his 
creditors amounting to only 50,000/. His widow entered into 
an engagement and bound herself to pay the whole of her de- 
ceased husband’s debts. Held, that English creditors were en- 
titled to interest on bills of exchange not paid when due; such 
debts carrying interest by the law of England, and the widow 
having, by her undertaking, placed herself with respect to the 
creditors, in the same situation as her husband would have been 
in if living. (Cameron v. Smith, 2 Barn. & Ald. 305.) Mont- 
gomery v. Bridge, D. & C. 297. 

ELECTION. 

I’. D., possessed of a freehold estate in England, and heritable and 
moveable property in Scotland, and domiciled there, died, hav- 
ing executed a deed of trust and settlement of his whole pro- 
perty in favor of trustees, upon trust to convert into money, and 
divide the produce equally among his four children. The deed 
was in the Scottish form, attested by two witnesses, and there- 
fore inoperative as to the English estate. W. D., the eldest 
son, claimed the English estate as heir at law, and a fourth 
share of the Scotch property under the disposition. Held, that 
W. D. was put to his approbate or reprobate (election), and 
must either abide by the English estate, or let it be sold and 
take his fourth of the whole property of his father. The dispo- 

‘sition was to be construed by the law of Scotland; and the 
courts there, although without authority over W. D. as heir to 
the English estates, might still refuse to allow him any benefit 
in the disposition, as legatee, unless he complied with the intent 
of the maker of the instrument as expressed in it. (Herle v. 
Greenbank, 1 Ves. 298; Brodie v. Barry, 2 V. & B. 127; Ca- 
rey v. Askew, 2 Bro. C. C. 58; Ker v. Wauchope, 1 Bligh; 
Trotter v. Trotter, D. P. Dec. 5th, 1826.) Dundas v. Dundas, 
D. & C, 249. 

WILL. 

A testator bequeathed the residue of his personal estate to trustees, 
‘in trust for his five sons and their respective issue (if any), 
such issue to take per stirpes and not per capita, to be divided 
among them in equal shares and proportions, the shares of such 
of them as should have attained the age of 21 years to be paid 
to them respectively forthwith after his decease, and the shares 
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of such of them as should be under the age of 21 years, to be 
paid to them when and as they should respectively attain such 
age of 21 years.’ Held, that this was an absolute gift of the 
property to the testator’s sons living at his decease ; but if any 
of the sons was at that time dead, then to goto the issue of that 
son, such issue to take as the stirpes would have taken, and not 
on a division per capita. (Butter v. Ommaney, 4 Russ. 70. ; 
Christopherson v. Naylor, 1 Mer. 320; Crook v. De Vandes, 9 
Ves. 197.) Pearson, App., Stephen, Resp. D. & C. 328. 








LEGISLATION. 


VERMONT. 


At the October session of the legislature of Vermont, in 1831, 
thirty-eight public acts, five resolutions, and seventy private acts, 
were passed. 

Among the public acts we notice the following. 

Ch. 5.—WSet-offs. The statutes of limitations are not to apply 
to any claim, ‘ in off-set, which existed at the time, or subsequently 
to the making of the contract or contracts, in off-set to which said 
claims are pleaded.’ 

Ch. 7.—Partition of real estate. Where a married woman, in 
this or any other State or country, whose husband is under guar- 
dianship, is possessed in her right of any real estate in this State 
in common, she may join with the guardian of her husband in 
making partition thereof with the other tenants in common. Such 
married woman and guardian are authorized to execute and re- 
ceive the deed, &c. necessary in making such partition. 

Ch. 19.—Estates of deceased persons. Probate courts may, on 
the application of the widow and heirs, authorize the executors or 
administrators to sell the real estate of any person, who shall 
have died seized of any real estate, in this State, for the purpose 
of paying the debts and legacies, in preference to selling the per- 
sonal estate, if it shall appear to the court that the creditors will 
not be injured thereby. But this power is not to be so exercised 
as to defeat any devise of real estate, within this State, without the 
assent of the devisee. 

Ch. 20.—Banks. Every banking corporation hereafter created 
or rechartered is required, in every year, to pay to the treasurer of 
this State a sum equal to three fourths of one per cent. on its 
capital stock paid in, ‘ after excepting therefrom such part of said 
capital stock as is or may be held by this State, and at that rate 
for the time such corporation shall have been in operation, if less 
than one year,’ until four and one half of one per cent. upon the 
capital stock shall have been paid into the treasury. The fund 
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thus created is to be called the bank fund, and to be ‘ inviolably 
appropriated’ to the payment of such portion of the debts, exclu- 
sive of the capital stock of any such corporation ‘ which shall be- 
come insolvent, as shal] remain unpaid after applying the property 
of such insolvent corporation.’ The fund is to be invested in the 
same manner as the school fund, and the income, after deducting 
thereout the salaries of the bank commissioners, is to be paid 
annually to the several corporations by which the fund shall be 
created, in proportion to the amount of their contributions; but 
no corporation shall be entitled to such portion of the income after 
it shall become insolvent or shall be dissolved, or after its charter 
shall expire. Whenever the fund shall be reduced below the 
amount of four and one half per cent. abovementioned, the annual 
payments by such corporations are to be resumed. Whenever the 
charter of any such corporation shall expire, it shall be entitled to 
its proportionate share of thé bank fund. Three bank commis- 
sioners are to be elected, whose duty, or the duty of one whom it 
shall be, at least once a year to visit every such corporation and to 
ascertain their actual condition ; and if it appear that any such 
corporation is insolvent or has violated the provisions of any act 
binding upon it, the chancellor shall, if no sufficient cause be shown 
to the contrary upon a hearing, issue an injunction against it, and 
may thereupon appoint receivers to close its concerns. Of the 
three bank commissioners, one is to be elected by the joint ballot 
of both houses of the legislature, and the other two by the respec- 
tive corporations subject to this act; but no stockholder of any 
bank shall be elected a commissioner. If any one such corpora- 
tion shall issue, at any time, an amount of notes and bills exceed- 
ing three times its capital stock, then paid in, or shall not com- 
ply with the provisions of this act, in respect to the annual pay- 
ments, for the space of three months, or shall have lost one half of 
its capital stock paid in, or shall have suspended the payment of 
its bills in specie for sixty days, or which shall refuse to allow its 
officers to be examined on oath by the commissioners in relation 
to its condition, it shall be proceeded against as insolvent. If any 
agent of such corporation make any false statements, &c. to de- 
ceive the commissioners, he shall be subject to imprisonment in 
the State Prison, for not less than two nor more than ten years. 
Every such corporation shall, before it makes any loans or dis- 
counts, have fifty per cent. of its capital stock paid in; and every 
monied corporation, whose charter shall be extended, shall within 
one year pay in all its capital. If any banking company hereafter 
incorporated or rechartered shall, by its act of incorporation, make 
VOL. VIII.—NO. XV. 
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the private property of the stockholders liable to redeem its bills, 
it shall not be required to comply with the provisions of this act. 

Ch. 22.—‘ Bank stock owned by any inhabitant or inhabitants 
of this State in any bank out of this State,’ is to be ‘ taxed at five 
per cent.’ 

Ch. 31.— Weights. ‘It shall be lawful to reckon one hundred 
pounds to the hundred, in weighing all gross articles.’ 

Ch. 32.—Taz. By this act, there ‘ is assessed a tax of three 
cents on the dollar, on the list of the polls and ratable estate of 
the inhabitants of this State, for the year 1831, to be paid by June 
1, 1832. 

Ch. 33.—Appropriations. A sum not exceeding $50,000, is 
appropriated for the purpose of paying the ‘ debenture’ of the 
lieutenant governor, council, general assembly, and contingent 
expenses, &c.; and a sum not exceeding $20,000 is appropriated 
for the purpose of paying such demands against the State as may 
be allowed by the auditor of accounts, &c. 

Ch. 34.— Deeds, Depositions, &c. The governor is authorized 
to appoint commissioners in such of the other States of the Union 
as he may deem expedient, ‘to take the acknowledgements, and 
proof of the execution’ of deeds, &c. to be used or recorded in 
this State ; such commissioners may also take depositions, &c. to 
be used in this State; and may be invested by any court having 
chancery jurisdiction, with the powers of masters in chancery. 
They are to take an oath and execute a bond in the penal sum of 
$ 500, for the faithful performance of their duties. 

Ch. 36.—Where any party executing any deed, &c. in relation 
to real estate, situated within this State, shall be in any foreign 
state or kingdom, the acknowledgement thereof may be made by 
such party, or the execution thereof may be proved by a subscrib- 
ing witness, before any minister, chargé des affaires, or consul of 
the United States, accredited in such State, &c. or before the 
chief magistrate of the city where such party shall be, or before 
any person commissioned by the governor or supreme court of this 
State, for this purpose. 

Bears.—An act was passed to encourage the destruction of 
bears. 

Breakwater.—A resolution was passed, instructing the senators 
and representative of the State in Congress to endeavor to procure 
an appropriation from the general government, for the erection of 
a breakwater in Lake Champlain, opposite Burlington. 

Among the private acts are the following. 

Roads and Bridges.—Seventeen acts were passed, laying taxes 
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on lands in particular towns, for the purpose of making and re- 
pairing roads and building bridges. Several other acts relate to 
the subject of roads, ferries, &c. 

Railroads.—A company was incorporated, for the purpose of 
constructing a railroad from the east village of Rutland to the line 
of the State of New York, in the direction of Whitehall, or to East 
bay. Its capital stock is $200,000, and it is authorized to increase 
it by the amount of $300,000. The Bennington and Brattle- 
borough Railroad Company was incorporated with a capital of 
$ 100,000 ; and the company are authorized to increase it by an 
amount not exceeding $1,000,000. 

Banks.—Three banking companies were incorporated, whose 
capitals amount to $ 300,000. 

Manufacturing Companies.—Two companies were incorporated, 
for the purpose of manufacturing cotton and woollen goods, and 
one, for digging ore and manufacturing chemicals, &c. 

Fire Companies.—Three companies were incorporated for the 
purpose of preventing and extinguishing fires. 

An act was passed to restore a person to the enjoyment of the 


privileges, of which she had been deprived by a conviction of 
theft. 





MASSACHUSETTS. 

At the session of the Legislature of Massachusetts, in January, 
1832, one hundred and seventy acts were passed. 

Ch. 1.—Elections. In the elections of representatives to Con- 
gress, the sealed lists of votes are to be transmitted to the Secre- 
tary of the Commonwealth, within ten days after the day of such 
elections. 

Ch. 155—By this act, the State is divided into thirteen districts, 
for the election of Counsellors and Senators. The county of Suf- 
folk is to choose six; Essex, six; Middlesex, five; Worcester, 
six; Hampshire, two; Hampden, two; Franklin, one; Berkshire, 
two; Norfolk, three ; Bristol, three ; Plymouth, two; Barnstable, 
one; Nantucket and Dukes County, one. f 

Ch. 58.—Debtors. ‘ Fuel of the value of $10 or less, belong- 
ing to any householder, and designed for the use of such house- 
holder, in his or her family,’ is exempted from attachment on 
mesne process and execution. 

Ch. 164.—The provisions of several acts regulating the process 
of foreign attachment, are extended to cases wherein any corpo- 
ration or body politic may be possessed of any personal property of 
a debtor, so far as may be applicable to such cases. The corpo- 
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ration or body politic is required ‘ to disclose its pecuniary rela- 
tions with such debtor on the oath or affirmation of the captain, 
clerk, agent, selectmen, committee or other persons conducting the 
concerns thereof.’ 

Ch. 157.—Mortgages. No mortgage of personal property shall 
be valid against any other person than the parties thereto, unless 
possession of the property be delivered to, and retained by the 
mortgagee, or unless the mortgage be recorded in the office of the 
clerk of the city or town where the mortgagor shall reside at the 
time of making the same. But this act is not to affect any trans- 
fer of property under bottomry or respondentia bonds, or of any 
ship or goods at sea or abroad, if the mortgagee shall take posses- 
sion thereof, upon the arrival of the same in this Commonwealth. 

Ch. 162.—Equity. The Justices of the Supreme Court may 
determine, in equity, all controversies between co-executors and 
co-administrators, in cases where there is no plain and adequate 
remedy at common law. 

Ch. 62.—Murder. If any person attempt to commit murder by 
poisoning, drowning, strangling, or in any other way not enumer- 
ated by the statutes now existing ; or shall have been present, aid- 
ing in such attempt, or not being present, shall have been acces- 
sory thereto before the fact, by counselling or procuring the same 
to be done, he shall be subject to solitary imprisonment not ex- 
ceeding three months and to confiement afterwards to hard labor 
in the state prison, for not less than five years. 

Ch. 148.—Broad-rimmed Wheels. The provisions of the act of 
1828, in relation to the use of broad rimmed wheels, are to be 
enforced from and after March 8, 1834. 

Ch. 59.—WNotices of Petitions presented to the Legislature. 
Notice of any such petition which affects the rights of a municipal 
corporation, shall be given by serving such corporation with a copy 
of the petition, twenty days at least, before the second Monday of 
the November next preceding the session of the legislature in 
which the petition is to be presented. 

Ch. 158.—Tazes. In the assessment of county and town taxes, 
all the machinery employed in any branch of manufactory, shall 
be assessed in the places wherein such machinery may be employ- 
ed ; ‘and in assessing the shares in any manufacturing corporation, 
there shall first be deducted from the value thereof, the value of 
the machinery and real estate belonging to such corporation, 
otherwise specifically taxed.’ 

Ch. 95.—Jnsurance Companies. The capital stock of all in- 
surance companies hereafter incorporated shall be paid in, within 
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twelve months from the time of the grant of their charter ; such 
companies shall never take on any one risk a sum exceeding ten 
per cent. on their respective capital stocks ; and shall be liable to 
be taxed by any general Jaw providing for the same.’ In all actions 
at law in which any of such companies shall be a party, the de- 
fendants may plead the general issue, and ‘ give in evidence such 
facts, causes, and circumstances, as they shall have notified in 
writing to the plaintiffs or their attorney, at least seven days 
previous to the trial thereof.’ 

Ch.—140. Where by the laws of any State of the United States 
other than this State, any agent of insurance companies incorpora- 
ted in this State is liable in such other State to pay any special tax 
on the amounts he may procure to be insured by such insurance 
companies — in such case, any person residing in this State and 
acting as an agent for an insurance company incorporated in such 
other State for the purpose of procuring insurance to be made by 
such company ‘on property situated in, or in behalf of persons’ re- 
siding in this State, shall semi-annually make a correct return to the 
treasurer of this State, under oath, of all amounts he shall have so 
procured to be insured during the six months next preceding the 
time of making such return, under the penalty of forfeiting the 
sum of $1000 for every violation of this provision, one half to the 
use of the person complaining thereof, and one half to the State ; 
and on making such return he shall pay over to the treasurer one 
half of one per cent. on the whole amount so caused by him to be 
insured. Such agent is also required to give bond to the treasurer 
with two or more sureties in the penalty of at least $5000 so to 
pay over such amount of one half of one per cent. on all sums so 
insured. Where such tax, &c. shall be imposed in any other 
State of the Union by a law hereafter passed, the agent shall not 
be required to give such bond, pay such commission, or make such 
return, until sixty days after the passage of such law. 

Five new insurance companies were incorporated. 

Ch. 166.—Licensed Houses. This is an act for the regulation 
of licensed houses. Innholders, &c. are not to allow gaming 
within their premises. If any innholder or common victualler 
give credit from time to time to any person for liquor to be drunk 
in his premises, he shall forfeit all sums so credited, &c. &c. 

Ch. 130.—Courts. This is an act enlarging the jurisdiction of 
the Court of Common Pleas, and regulating the appointment and 
duties of prosecuting officers. In all the counties of the State, 
except Suffolk, the Common Pleas are to have exclusive original 
jurisdiction of all crimes and misdemeanors of which the Supreme 
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Court had jurisdiction before the passing of this act, and also of 
all actions of scire facias to recover the penalty of any recognisance 
returnable to or remaining in either of such courts. But persons 
accused of capital crimes are to be originally prosecuted in the 
Common Pleas, and are to be tried in the Supreme Court. The 
governor is to appoint some suitable person to be attorney general 
of the State; and the State is divided into districts for each of 
which a district attorney is to be appointed. The attorney general 
is required, among other things, to give his aid and advice in the 
arrangement and preparation of legislative documents and business, 
when thereto required by either branch of the legislature, to appear 
for the Commonwealth in the Supreme Court in all prosecutions 
for capital crimes, and in the trial in that court ‘of all causes 
criminal or civil, in which the Commonwealth may be party to the 
record or be interested, and where any question of law shall be 
tried ;’ and in general is to have superintendence of all prosecu- 
tions or suits in behalf of the Commonwealth throughout the State. 
The district attorneys, within their respective districts, are to ap- 
pear and act for the Commonwealth in the Common Pleas and 
Supreme Court, and to perform all the duties which the attorney 
and solicitor general were previously to this act obliged to perform, 
which are not herein required to be done by the attorney general, 
and shall aid him in the performance of the duties hereby required 
of him. The salary of the attorney general is to be $1800, and 
that of the district attornies $1000 each. 

Banks.—Sixteen new banking companies incorporated, and ten 
others were authorized to increase their capital stock ; the banking 
capital of the State is thus increased by the sum of $3,825,000. 

Manufacturing Companies.—Sixteen new manufacturing com- 
panies were incorporated, the capital stock of which amounts to 
the sum of $3,660,000. Three manufacturing companies were 
allowed to increase their capital stock by sums amounting, in the 
whole, to $375,000. 

Coal Companies.—T wo companies were incorporated for the pur- 
posing of digging coal, whose united capitals amount to 300,000 
dollars. 

Railroads, §c.—The Hoosac Rail or McAdamised Road Com- 
pany was incorporated, with a capital stock of $600,000, for the 
purpose of building a Railroad or a McAdamised road from 
Williamstown in the county of Berkshire to Cheshire, with liberty 
to extend it to the source of the Hoosac River. The Berkshire 
and New York Railroad Company was also incorporated with a 
capital of $800,000 for the purpose of building railroads to connect 
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different parts of the county of Berkshire with railroads to be 
constructed from New York to Albany and from Albany to the 
western line of this State. The Pittsfield and West Stockbridge 
Railroad Company was incorporated with a capital of $240,000. 
The object of this company is to construct a railroad from Pitts~, 
field, through Richmond, to the west line of the State in West 
Stockbridge. The Worcester Railroad Company is authorized to 
build a branch railroad to Millbury and to increase its capital 
stock to $2,000,000. 

Ch. 170.— Warren Bridge. The toll now established for pass- 
ing the bridge is to be continued till the last day of the first session 
of the next General Court; and when the present proprietors shall 
have been reimbursed, according to their act of incorporation, or 
shall cease to take the toll at present established, the governor is 
authorized, to place toll gatherers to receive the toll. All moneys 
so received are to be held by the Treasurer of the State subject 
to the order of the legislature. 

Wharfs, Docks, &c.—Several acts were passed authorizing the 
extending of different wharfs in Boston, &c. Companies were 
incorporated for the purpose of building a marine railway and 
wharfs in New Bedford, and a dock in Charlestown for repairing 
vessels. 

Observatory.—The Prospect Hill Observatory Association in 
New Bedford was incorporated, with a capital stock of $10,000. 
This company is authorized to ‘ erect a building and establish 
therein a transit and telescope for making celestial and terrestrial 
observations, and for other scientific purposes.’ 

Fire Departments.—Acts were passed for establishing fire de-., 
partments in Troy and Cambridge. 

Grouse.—Persons are prohibited from taking or destroying 
grouse or heath hen in Dukes County from January 1, to Nov. 1 
in each year. 


Academies.—T he proprietors of eight academies were incorpo- 
rated. 

Hospitals—The Boston Lying-in Hospital Company was incor- 
porated. An act was passed regulating the government, &c. of 
the State Lunatic Hospital. 

Port Societies —Acts were passed in relation to several Port 
Societies, for the moral and religious instruction of seamen. 

Religious Societies.—Ten religious societies were incorporated. 


? 
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NORTH CAROLINA. 


At the session of 1831-32, of the legislature of this State, 
forty-nine public acts, one hundred and twenty private acts, and 
forty-nine resolutions, were passed. 

Ch. 4.—Negroes. If any negro or person of color ‘ preach or 
exhort in public, or in any manner officiate as a preacher or teacher, 
in any prayer meeting or other association for worship, where 
slaves of different families are collected together,’ he shall, upon 
conviction thereof, ‘receive not exceeding 39 lashes on his bare 
back.’ No slave is ‘ to go at large as a freeman, exercising his or 
her own discretion in the employment of his or her time ; nor shall 
it be lawful for any slave to keep house to him or herself, as a free 
person, exercising the like discretion in the employment of his or 
her time ; and in case the owner of any slave shall consent or 
connive at the commission of such offence,’ he shall be subject to 
a fine of not exceeding 100 dollars. 

Ch. 13.—If any free negro, fined under any criminal Jaw, shall 
be unable to pay the fine, ‘ the court shall direct the sheriff of the 
county, where such fine is imposed, to hire out such free negro ’ 
to any person who will pay the fine for his services, for the short- 
est space of time.’ If no person will pay the fine for the services 
of such negro for a space of time not exceeding five years, then 
the sheriff is to hire him to the person who will pay the highest 
sum for his services for five years ; which sum shall discharge the 
fine. 

Ch. 19.—So much of the act of 1330-31, c. 30, as subjects 
vessels coming into ports of this State with free persons of color 
on board, to 30 days quarantine, is repealed. 

Ch. 28.—No free negro, &c. shall hawk or peddle without a 
license from the court of common pleas, &c. of the county in 
which they purpose to hawk or peddle; which license shall be 
granted only when seven or more justices are present. 

Ch. 30.—This act provides, that in case of insurrection, &c. of 
slaves, the Governor, at the request of any five justices of the 
peace of the county in which such insurrection, &c. shall happen, 
is authorized to issue a commission of oyer and terminer to any 
one of the judges of the Superior Courts of Law, or in case they 
are engaged on their circuits, to one of the judges of the Supreme 
Court, for the immediate trial of such slaves. In all trials of 
slaves for capital offences, the defendant shall be entitled to be 
tried by a jury composed of the owners of slaves. 

Ch. 32.—This act points out the mode in which the militia of 














1832. | North Carolina. 197 


the State shall be called into service, in cases of insurrection, &c. 
among the negroes. 

Ch. 25.— Dower, &c. This act provides for the assignment of 
dower, and for the partition of the whole real estate of deceased 
persons, when a part lies in North Carolina and part in other 
States. 

Ch. 22.—Crimes and Punishments In all cases of felonious 
homicide, where the assault shall have been committed in a county 
in this State, and the death shall happen in any other county 
thereof or in any other State, the offender shall be indicted and 
punished in the county where the assault was made. 

Ch. 40.—If any person, with malice aforethought, castrate any 
other person, ‘ with intent to murder, maim,’ &c., the person so 
offending, ‘ and his or her counsellors, abettors, and aiders, know- 
ing of and privy to the offence,’ shall, on conviction, suffer death, 
without benefit of clergy. If the same offence is committed with- 
out malice aforethought, the person so offending, shall, on con- 
viction, be imprisoned for a term not less than six months, and be 
fined at the discretion of the court. 

Ch. 42.—If any person display any false light or beacon on 
the sea-coast, for the purpose of deceiving the masters of vessels, 
‘ whereby they may be in danger of shipwreck,’ he shall, on convic- 
tion, be fined, or fined and imprisoned, at the discretion of the 
court. 

Ch. 12.—By this act, the punishment of cutting off the ears, 
is abolished, and offenders liable to this punishment, shall, in lieu 
thereof, ‘be sentenced to receive one or more public whippings, 
not less than 39 lashes on their bare backs.’ But this act is not 
to ‘extend to the punishment of any perjury or subornation of 
perjury, committed upon the trial of any capital offence.’ 

Academies.—The trustees, &c. of eight academies were incor- 
porated. 

Courts.—Seventeen acts were passed ‘ for the better regulation’ 
of the courts of the different counties, &c. 

Gates.—Four acts were passed, authorizing different persons to 
erect gates across roads. 

Jurors.—Nine acts relate to the compensation of jurors of dif- 
ferent counties. 

Gold Mining Companies.—Seven gold mining companies were 
incorporated, whose united capitals amount to 1,150,000. 

Militia —Twenty one acts relate to this subject. Seventeen 
militia companies were incorporated. 

VOL. VIII.—NO. Xv. 25 
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Library Societies —TVhe United Brothers’ Library Society was 
incorporated. 

Manufacturing Companies.—T wo companies were incorporated, 
with capital stocks of 100,000 dollars each, for the purpose of man- 
ufacturing cotton and woollen goods and of growing wool, &c. 

Railroads—The Cape Fear and Yadkin Railroad Company 
was incorporated, with a capital stock of 2,000,000 dollars, for the 
purpose of constructing a railroad or a railroad and canal from 
Wilmington, through or by Fayetteville to the Yadkin River, 
and thence to some point on the Catawba River. The North 
Carolina Central Railroad Company was incorporated, with a 
capita! stock to thesame amount. This company is authorized to 
build a railroad or a railroad and canal, commencing at some 
point at Beaufort or near the waters of Beaufort Harbor, and pass- 
ing through or near Newbern, and Raleigh, and thence westwardly 
through the central parts of the State, as far as may be practicable. 
The Tarborough and Hamilton Railroad Company, was incorpo- 
rated, with a capital stock of 60,000 dollars, for the purpose of 
effecting a communication by a railroad between Tarborough and 
Hamilton, Hill’s or Anthony’s Ferry, or any intermediate point. 

Rivers.—Several acts were passed, to prevent the obstructing 
of the channels of different rivers, and the passage of fish. 

Canals.—The Lake Drummond and Orapeak Canal Company 
were authorized to extend their canal from the Orapeak Swamp 
to Bennet’s Creek in the County of Gates. 

The Governor is authorized, by a resolution, to contract with 
Mr. Ball Hughes for the restoration of the statue of Washington, 
and to draw warrants on the treasury, to an amount not exceeding 
$ 5000, in order to carry the contract into effect. 





KENTUCKY. 

At the session of the legislature of Kentucky, commenced on 
November 7, 1831, one hundred and ninety-six acts and five res- 
olutions, were passed. ‘The acts are mostly private. 

Ch. 706.—Militia. Hereafter there shall be but one company 
muster in each year; at this muster, the commandants are ‘ to 
take the strength of their respective companies.’ The militia are 
not to be required ‘to appear with fire-arms, upon parade, except 
when the same shall have been provided by the government.’ 

Ch. 695.—Pedlers of Clocks, Tavern Keepers, &c. Tavern 
keepers and pedlers of clocks, &c. are required to be licensed ; 
they are to pay 10 dollars in advance for the license: if any per- 














1832. | Kentucky. 199 


son keep a tavern or tippling house, without obtaining a license, he 
shall, in addition to the penalties now imposed by law, be subject 
to a fine of 50 dollars ; if any pedler sell a clock without a license 
he shall be subject to a fine of 10 dollars, and triple the amount of 
tax which he is required to pay; licenses are to be annually re- 
newed ; ‘all contracts for the sale of clocks without license as re- 
quired in this act,’ are to be void. 

Ch. 614.—Duelling. ‘In administering the oath directed by 
the several acts of the legislature, more effectually to suppress the 
practice of duelling, the oath shall be from November 7, 1831, 
instead of December 1, 1830.’ 

Ch. 761.—Digest of Decisions. By this act it is provided, ‘ that 
upon the honorable Henry Pirtle filing in the office of the secretary 
of state, the certificate of Benjamin Hardin of the senate, and of 
Thomas P. Wilson and John J. Crittenden, of the house of rep- 
resentatives, or a majority of them, that the digest of the decisions 
of the court of appeals of this State, which he proposes and is about 
to publish, is faithful and accurate, and worthy of public patronage,’ 
the secretary of state is required to contract with Mr. Pirtle for 
500 copies of the work, at the price of $4 for every 500 medium 
octavo pagesof printing therein. This work is to contain a digest 
‘ of all the decisions of the court of appeals, commencing with the 
printed decisions and ending with the third volume of John J. 
Marshall’s reports ; the decisions on entries of land excepted.’ 

Ch. 719.—Apportionment. This is an act to apportion the State 
senators and representatives among the different counties, for the 
ensuing four years. ‘The ratio, for the apportionment of repre- 
sentatives, is to be, 954 voters for each representative. 

Ch. 620.—Electors of President and Vice President. Voters 
are to meet at the several places appointed for holding elections on 
the first Monday of November next, and to ‘ vote for as many 
electors for President and Vice President of the United States, as 
by the constitution and laws of the United States, they may, at 
that time, be entitled to vote for.’ If any one or more of the 
electors fail to attend on the day appointed for voting for President 
and Vice President, the place of such elector shall be filled by the 
legislature, by joint ballot of both houses. 

Ch. 689.—Alimony. In cases pending in any court, in favor 
of a wife against her husband, for alimony, the court, on proof 
that the complainant is not suitably provided for by him, are to 
make an order on the records, that such husband pay to his wife 
so much money as the court may deem sufficient for her comfort- 
able maintenance for one year, ‘ regarding the amount of the 
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husband’s estate ;’ and execution is to be issued therefor ; and such 
order is to be renewed from time to time and execution to be issued 
thereon, until such suit for alimony is decided. All laws or parts 
of laws, ‘ which now require a jury to find the facts upon which 
a claim of alimony depends,’ are repealed, and the chancellor is 
to try the facts of the cause, as in other cases in chancery. The 
order mentioned above is not to be entered, if it appear, from the 
testimony, that the wife is living in adultery. 

Idiots and Lunatics.—Several acts were passed in relation to 
idiots and lunatics, prescribing the mode of obtaining writs de 
idiota inquirendo, and the proceedings thereon, the duties of their 
committees, &c. 

Academies.—T he trustees of three academies were incorporated. 

Railroads.—The Green River Railroad Company was incor- 
porated, with a capital stock of $ 1,000,000, in shares of $100 
each, with the liberty to ‘increase the capital stock by the addi- 
tion of as many shares as may be deemed necessary, not exceeding 
in amount $2,000,000.’ The company is authorized to construct 
a railroad from some point on the Ohio river in Livingston County 
to the town of Russellville. The general government are per- 
mitted to hold stock, provided the amount so held shall not exceed 
one fourth of the whole amount of the capital stock. The Bards- 
town and Louisville turnpike road company were authorized to 
construct a railroad ‘ along side’ of the turnpike road. 

Roads.—Six companies were incorporated for the purpose of 
constructing turnpike roads, whose united capital stocks amount 
to $700,000. 

Ch. 200.—Lotteries. If any person ‘ deal, sell, or dispose of, 
any chance or chances in any lottery,’ or ‘ aid in such dealing in 
chances,’ or ‘ furnish a house or dwelling for the purpose, to such 
dealer or vendor,’ he shall forfeit for every such offence, a sum 
not less than $100, nor more than $10,000, to be assessed by a 
jury ‘and to be sued for in the name of the Commonwealth, at 
the instance of the attorney of the Commonwealth, or any person 
giving information; the one half of the sum to be for the use of 
the informer, where an informer prosecutes, and the other half to 
be applied to the use of the Commonwealth; and where the at- 
torney sues by action of debt or indictment, to the use of the 
Commonwealth.’ 

Ferries. An act was passed, regulating ferries over the Ohio 
river, prohibiting the owners or keepers of ferries, and others from 
transporting slaves across the river, except in the presence and at 
the request of the owners, &c. of the slaves. 
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Bridges.—A company was incorporated to build a bridge over 
Salt River, with a capital stock of $60,000. Another Company 
was incorporated with a capital stock of $ 500,000, for the purpose 
of erecting a bridge across the Ohio river, at the falls. The bridge 
is to be so constructed as ‘ to permit the passage of ships, schoon- 
ers, sloops, and steam vessels of the largest size and height, at the 
highest stage of the water in the river, and shall have over the 
main channel on the Kentucky side, and also over the main chan- 
nel on the Indiana side, spars or arches, not less than two hundred 
feet wide, and the other spars or arches not less than one hundred 
feet.’ The act of incorporation is to go into effect upon its re- 
ceiving the ratification of the legislature of Indiana. The bridge 
is to ‘ be completed so far as to be passable within ten years.’ 

Manufacturing Company.—The Newport Manufacturing Com- 
pany was incorporated with the liberty of holding property to an 
amount not exceeding $500,000, for the manufacture of hemp, 
tow, flax, cotton and woollen goods. 

Insurance Company.—A marine Insurance Company, called the 
Merchants’ Louisville Insurance Company, was incorporated. It 
is to have acapital stock of $100,000, with the liberty of enlarging 
the capital stock to $200,000. 

Fire Companies. Three fire companies were incorporated. 

Divorces, &c. Six acts of divorce were passed. An act was 
passed, by which certain persons, whose wives had obtained di- 
vorces from them, were ‘restored to all the rights and privileges of 
unmarried men.’ 





GREAT BRITAIN. 

Court of Bankruptcy. At the last Parliament an act was pass- 
ed, c. 56, transferring the whole jurisdiction of bankruptcies to a 
new court; from which an appeal lies to the lord chancellor upon 
questions of law and equity. 

Stakeholders. C. 58. Persons sued in an action of assumpsit, debt, 
detinue, or trover, may apply, after declaration and before plea, on 
affidavit or otherwise, shewing that he does not claim any interest in 
the subject matter of the suit, but that the right is claimed by some 
third party, and that such defendant does not collude with such 
third party, but is ready to bring into court or dispose of the sub- 
ject matter of the action as the court may direct, and the court, or 
a judge thereof, may make rules and orders, calling upon such 
third party to appear and state the nature of his claim, and main- 
tain or relinquish his claim, and on such rule or order may hear 








ee 


202 Legislation. [July, 1832. 


the allegations of such third party and of the plaintiff, and in the 
meantime may stay proceedings in the action, and finally order the 
third party to make himself defendant, or proceed to trial on a 
feigned issue, and may direct which party shall be plaintiff or de- 
fendant, or, by consent, may dispose of the merits of their claims 
in a summary manner, and make such rules and orders as to costs 
and all other matters as may seem just. 














SHORT REVIEWS AND NOTICES. 


The Civil Law. Professor Hoffman’s ninth lecture of his in- 
troductory series in the University of Maryland, has just been 
published in Baltimore. The subject is the Civil Law, and the 
lecture is characterized by the author’s usual full and rapid style 
and abundance of learning. A part of it is devoted to the titles 
of husband and wife ; parent and child; and master andslave. A 
quotation from this part of the lecture would perhaps be the most 
entertaining to many of our readers, but we prefer to give the 
Lecturer’s general views on the subject of the Roman Law, partly 
for the purpose of suggesting to those of the profession who are 
not in the habit of looking beyond the laws of England for the 
sources of our own, how great a proportion of what is in fact the 
present law in the United States, is derived from that of Rome, 
either directly, or through the English law. 

‘ The praises of the Roman law, have been promulgated in the 
strongest language of eulogy ; not by those only who admired its 
excellence, from ignorance of the merits of other codes; but by 
philosophers and publicists of the most enlarged views, and of the 
most extensive knowledge. ‘I'he profoundly erudite Leibnitz, 
than whom no higher authority can be named on most subjects 
which engaged his inquisitive research, is of opinion, that nothing 
approximates so closely to the method and precision of Geometry, 
as the Imperial code ;' and this opinion has been echoed by many 
German, French, and Scottish civilians. The authority of the 
German jurists on all subjects relating to the civil law, stands 
justly preeminent, as none have cultivated it with equal ardor, or 
comparable success, with the exception of Pothier, and the Chan- 
cellor D’Aguesseau, of France. The German lawyers regard 
Roman jurisprudence as an essential part of legal eduation, for 
the very reasons which strongly recommend it to our own careful 
attention. ‘The common law of England, which lies at the foun- 
dation of American law, can no more be thoroughly and philo- 
sophically comprehended without frequent reference to the civil 
code, than can be the Jus Hodiernum of Germany, a system raised 
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on the basis of that code. The jurispudence of the United States, 
is more intimately allied to that of Rome, than is the common law 
of our parent country; and when closely examined, will be found 
nearly as dependant on the Roman law, as are the systems of Ger- 
many and of several other continental nations. The fact is, that 
the numerous departures of the American law, which have taken 
place within the last half century, from the law of our forefathers, 
have been little else than so many approximations to the Roman 
Code, and if we desire deeply to understand the principles which 
we have thus incorporated into our jurisprudence, the illustrations 
are to be found no where, with certainty, but in the Justinian law ; 
and in the numerous commentaries of former and modern times, 
to which it has given rise. Dr. Warnkonig, of the University of 
Liege, has justly remarked, that ‘“‘ Omnes jurisconsulti eruditi in 
eo consintiunt, non solum utilissimam sed necessariam adeo esse 
juris Romani cognitionem, et illud hodie in juris scholis non minori 
diligentia ac antchac id fieri solebat, esse docendum: nam neminem 
ad solidiorem juris prudentiam, nisi juris Romani peritum, posse 
pervenire convenit.' If this be the case in Europe, we shall en- 
deavor, presently, to show that it is equally necessary to the Amer- 
ican jurisprudent, if he be desirous of thorough accomplishment in 
the principles of English and American law ; both countries being 
largely indebted to the Roman Code, not merely for occasional 
rules, but actually for integral portions of their jurisprudence ; and 
the United States, especially, having in numerous particulars, ab- 
rogated the strict common law, to receive the milder, more equita- 
ble, and more rational doctrines of the civilians. 

‘ We have already adverted to the strong terms of praise in 
which jurists have indulged when speaking of this law, as we find 
it digested in the Gregorian, Hermogenian, Thodosian and Justin- 
jan Codes; the last of which, together with the Basilika, have 
nearly superseded reference to the others, and now form, for many 
purposes, a source of authoritative law in France, Germany, Spain, 
Italy, Portugal, Turkey, Holland, Poland, the two Sicilies, Bohe- 
mia, Hungary, the Cape of Good Hope, Scotland and England ; 
and, without doubt, in most of the States of this western world ; 
whilst, in other matters, in which they are not authoritatively re- 
ferred to, we still seek for light and ample illustrations, as we do 
in the volumes of ethics, of political philosophy, and, of what has 
been denominated, universal jurisprudence. 

‘The remark of an eminent lawyer, that servatur ubique jus 
Romanum, non ratione imperii, sed rationis imperio, or in other 
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words, that the Roman law is every where observed, not by reason 
of its intrinsic authority, but by the authority of its intrinsic reason, 
is here pefectly applicable, and illustrates the general nature of its 
authoritativeness. As tothe authority or quasi authority of foreign 
systems of law, in the tribunals of our country, it behooves us to 
entertain no mistaken ideas. No foreign laws, properly so called, 
can ever be intrinsicaliy and per se authoritative in our courts. 
If they are ever so regarded, it is because what was once purely 
of foreign origin, has by legislative or judicial sanction, or by usage 
and silent acquiescence, become a portion of our general scheme 
of jurisprudence. ‘The rule on the subject appears to me to be 
briefly this. Wherever a system, or any integral portion of law, 
has been confessedly borrowed mainly from a foreign source, 
and our own laws, decisions, or practice are wholly silent on the 
particular doctrine of right or of practice which is sought to be 
established, and for the first time introduced, the courts refer au- 
thoritatively to that system, or integral portion of the foreign law ; 
which pro hac vice, having been incorporated into our jurispru- 
dence, is to be resorted to with the same respect, but with the 
same powers of adoption and modification in the particular case, 
as courts always possess in regard to the system which is domestic, 
and peculiarly our own. But, when the rule of law or of practice 
which is sought after, appertains more peculiarly to our own 
scheme of laws, or to such portions of laws as have not in the 
main been borrowed from foreign sources, we may then refer to 
foreign codes merely for light and illustration ; the foreign laws, 
are then only quasi authoritative ; that is, only to the extent of 
their own intrinsic reason, and perfect adaptation to our wants ; 
and the courts adopt, or reject their principles and practice under 
the exercise of a sound legal discretion. With this view of the 
subject, we are not, on the one hand, to permit our admiration of 
the Roman, or of any other code, to yield atoo ready acquiescence 
to its provisions, either as to our rights or the modes of their en- 
forcement ; nor, on the other hand, should we allow a narrow 
jealousy to exclude from our consideration the wisdom of past or 
present ages, because of foreign growth. The learned Cujas tells 
his son, that “‘ no nation can be well governed without the help of 
the Roman law; for without the aid of that divine science, the 
most prudent, wise, and fortunate man will have but a very imper- 
fect idea of the rules of equity and true justice.” In like manner 
a French civilian remarks, that ‘‘ this code is a wonderful collec- 
tion of the wisdom of many learned men, who did not confine 


themselves to particular usages, but to general justice :” and he 
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further adds, ‘‘ such laws as were deemed most useful to mankind, 
are there to be found, and they have written the rules of govern- 
ment for all nations, as Solomon did those of divine wisdom.” I 
shall not attempt to trace the origin, progress, and gradual decline 
of the ignoble prejudice, and sturdy opposition which, for a time, 
obtained in England in regard to the Roman law; as it is now 
conceded by their most enlightened lawyers to have been without 
just cause. We know the fact to be, that English jurisprudence 
has been copiously supplied from the purest streams of the civil 
law, though but little, and a very reluctant acknowledgement has 
ever been made for the heavy debt thus contracted. 

‘It cannot, however, be denied that many of their early writers, 
as Bracton, Britton, Gilbert de Thornton, the unknown author of 
Fleta, and many others, have liberally transcribed from the Impe- 
rial Code; so much so in the case of Bracton, (whom all the rest 
have followed) that he has been gravely denied to be an authority 
in the common law; and when the current set high against the 
civil law, its enemies endeavored to repudiate his work, at the 
very time that the courts, from its superior excellence, were 
actively enforcing its doctrines. 

‘ Though the Roman law has not been extensively studied by the 
legal scholars of England, there have not been wanting those who 
perceived the narrow and technical features of the common law, 
and the expansive and equitable character of its rival. Some, 
who are now engaged in the laudable exertion of abrogating the 
rigid and feudal refinements, so unsuited to the present age, and 
of supplying their place by doctrines found in other codes, have 
resorted mainly to the writings of the civilians; and even before 
this, several of their judges, as Hale, Holt, and especially Mans- 
field, had shown a liberal willingness to appeal authoritatively, in 
some cases, and with due respect, in others, to the Justinian Code. 
In these decisions, strengthened by the pure and lustrous wisdom 
of Roman lawgivers, succeeding judges and lawyers have gener- 
ally found much to admire, and little to censure. In the Eccle- 
siastical courts of England also, (whose jurisdiction, in many 
particulars, is similar to that of our courts of Probate, or Orphan’s 
courts) and in their courts of Admiralty, Exchequer, and Chan- 
cery, (the powers of the two former of which, are exercised in this 
country, by the United States’ District and Circuit courts) the law 
has borrowed copiously from the Roman sources, not merely in 
matters of right, or general law, but in the formule and modes of 
procedure, which, however, have been modified and suited to the 
changes of the times, to the other exigencies growing out of a 
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miscellaneous system of law, and, in this country, to the primitive 
habits of our people, which are averse to complex and expensive 
forms in legal procedures. Whilst, therefore, we are often bound 
to resort to the law and practice of foreign codes and tribunals, it 
is rather for outlines, than for authoritative particulars: and 
whilst it is manifest that much of the law of legacies, wills, testa- 
ments, trusts, uses, executors and administrators, guardian and 
ward, intestacy, occupancy, accession, confusion, custom, pre- 
scription, contracts, bailments, &c. is to be sought in the writ- 
ings of the civilians, and in the Roman codes, and that much also 
of the practical proceedings of our chancery, ecclesiastical, ex- 
chequer and admiralty tribunals, have been in conformity to those 
of the continental civil law ; it cannot be predicated with safety, 
that we can rely on the correspondent titles of the digest for our 
law of legacies, contracts, bailments, &c. or to the books of prac- 
tical procedure, such as Clerk’s Praxis Curie Admiralitatis, for 
binding and necessarily operative law. Nor can we do this with 
confidence, even where our own law and practice are silent ; since 
the courts must still exercise their legal discretion, as to what 
matters of law and of practice are suited to the other pervading 
features of our jurisprudence. In matters of pure reason, and the 
eternal principles of justice, as they have been educed by wise 
heads and sound hearts, we may often rely on the Roman law, 
and its commentators, with almost unerring confidence. No one 
can read without admiration, their expositions of the law of con- 
tracts, in all its numerous divisions. This is strongly exemplified 
in the recent very learned Treatise on the doctrine of Bailments, 
by Mr. Justice Story. We there perceive the riches of a highly 
cultivated and embellished mind, gratefully returning to the abun- 
dant fountain of Roman law, a portion of its borrowed wisdom, 
and paying the most willing homage to the exalted merits of Jus- 
tinian, of Pothier, Domat, Vinnius, Heineccius, Ayliff, Wood, 
Brown and others. Whilst his learning on the law of bailments, 
ranges from the year-books, down through all successive ages of 
the common law, he illustrates and happily enforces his doctrines 
by constant references to Roman law, as set forth in the distin- 
guished sources to which I have just alluded. How much more 
valuable and authoritative he has thereby rendered his work, will 
be allowed by all, except by those (and there are such) who deem 
it idle, unprofessional, and even pedantic, to transcend the nar- 
row limits of the Common law, or to pursue our researches into 
regions, which, to them, are terre incognita, and to which, they 
would apply the carping objection, that the Roman law, if not 
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authoritative, need not be referred to at all, as it would only tend 
to add toour already unwieldly bibliotheca legum, a mass of works 
accessible only to afew. Lord Holt, however, thought on this 
subject differently from the sciolists alluded to. In the well 
known case of Lane against Cotton,' he cites the Civil law with 
that respect which wisdom knows how to pay to wisdom; and 
remarks that he has done so, ‘‘ inasmuch as the Jaws of all nations 
are doubtless raised out of the Civil law, as all governments are 
sprung out of the ruins of the Roman empire; for it must be 
owned, that the principles of our law are borrowed from the Civil 
law, therefore, in many things, grounded on the same reason.” 

‘ Dr. Brown, also, very justly observes, that he “ scarcely ever 
met with a point, not connected with the Feudal law, of which, 
if English law books did not satisfy the doubt, he has failed to find 
a resolution of the doubt in the Civil law.”? Let us pursue this 
subject somewhat more in detail. 

‘ It is conceded on all hands, that Sir Leoline Jenkins, in framing 
the statute of distributions, 22 and 23 Charles II. had Justinian’s 
118th Novel distinctly in his view ; and that in all cases of intes- 
tacy, personal estates, under that statute, devolve, with but trivial 
exceptions, according to the regulations of that celebrated Novel. 
If so, where shall we seek for the lights of construction, and all 
the analogies of that statute, with more confidence than in the 
civil law itself, and in the writings of its expounders ? The descent 
of real estates in this country, being generally very similar to the 
devolution of personal estate, under the statute of Charles, opens 
to us a still more extensive field of inquiry on this subject, and 
refers us again to the Novel in question, and to such lights as may 
have been shed on it by the civilians. 

‘Again: Our doctrine of Set-Off is essentially the same as that 
of Compensation in the Digest and Code. In examining the col- 
lected view of this subject, as it is presented in M. Pothier’s Pan- 
decte Justinianee,* we find a digest of those principles which, 
amplified in judicial opinions, and in the commentaries of English 
authors, constitute our treatises on the law of set-off: and ona 
further reference to the Code,* and to the annotations thereon, 
we become still more satisfied that these English opinions and 
treatises, so familiar to us, are but distillations, or rather, reitera- 
tions of doctrines which were perfectly well known to the ancient 


1 12 Mod. 482. 

2 Vide Brown’s Civil Law, 13. Note 21. 
3 Tom. 2. lib. xvi. tit. 2. p. 92. 

4 Code iv. 3. 1 
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Roman jurisconsults ; and which have become gradually incorpo- 
rated with our jurisprudence, but with too little acknowledgement, 
as we think, to the source whence they evidently sprung. Had 
Mr. Montague, in his treatise of set-off, and Mr. Babbington, in 
his late work on that subject, pursued their explorations beyond 
the narrow confines of their own Municipal law, and examined 
any of the numerous volumes of the continental jurists, or the 
Digest and Code themselves, they would have imparted to their 
works much additional value. 

‘On the important subject of Contracts, as before stated, the 
civil law is peculiarly rich and accurate ; and if our limits permit- 
ted, it would be no difficult task to point out how greatly, though 
silently, and almost furtively, is the English law indebted to this 
magnus parens of all modern law : yet, how little express reference 
is made by Powel, Chitty, and others, to the Roman Jaw! It is 
impossible to read even the Institutes of Justinian, without per- 
ceiving the superiority, not only in classification, but in closeness 
and accuracy of thought, of the Roman over the English law of 
contracts ; and this conviction cannot fail to be greatly strengthen- 
ed, after reading in the Digest and Code, the appropriate titles ; 
or the law of contracts, as it has been collected by Pothier, under 
various heads, in his new arrangement of the Pandects ; or, as it 
is set forth by him in his well known treatise on the law of Obliga- 
tions. It would be a vain attempt, in the compass of a single pre- 
lection, and we might say even of a moderate volume, to state and 
to illustrate the numerous instances of the close dependence of 
our law on that ofthe Roman. We may adopt with perfect truth, 
the remark of Arthur Duck, when speaking of the authority of 
the civil law in Scotland ; that it obtains here as there, ‘‘ in casibus 
omissis ;” not as I have already stated, by reason of any intrinsic 
power of the Republic, or of the Empire of Rome, to bind all 
posterity by her laws, but by reason of the essential obligation of 
all posterity, to be guided by that which is absolutely the best and 
the purest of human legislation, and judicial interpretation. 

‘ But the Roman Code, valuable as it certainly is, has, in com- 
mon with all the labors of man, its blemishes and imperfections. 
It has some useless learning, and, in parts, breathes a spirit of 
severity and cruelty, unknown, at least to the practical law of 
England and of this country. The too great extent of parental 
power, the severe relations of master and slave, of debtor and 
creditor ; and the penal code and criminal procedure generally, 
are prominent defects, though it is equally certain that these among 
the Romans, as is often the case with the laws of most countries, 
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speak a language of more severity, than those which obtained in 
actual practice, especially in ages long subsequent to their estab- 
lishment. 

‘ We have already made mention of the English hostility to the 
Roman law. It became visible shortly after the Conquest, and 
alternately subsided in a degree, and revived with exacerbation, 
until at length the good sense of all political parties (but only 
within the last half century) began to perceive that a just detesta- 
tion of the arbitrary principles to be found in the jus publicum, or 
constitutional law of the Romans, was not inconsistent with the 
equally just admiration of their jus privatum, so replete with 
wisdom and equity. The folly of condemning en masse the civil 
code, because of a few political or other heresies, abhorrent to the 
free opinions of the people, is now well understood in England. 
It would be no longer possible in that country, for any future Duke 
of Exeter to introduce the rack or the brake, under the auspices 
of the Roman law; nor for any future James, for the maintenance 
of tyrannical prerogative, to repose on the obnoxious declaration, 
“ Quod principi placuit legis habet vigorem.” Nor will there be, 
hereafter, any need for a Bracton, a Fleta, or a Thornton, to en- 
deavor to explain away the genuineness of this celebrated passage ; 
nor shall we need a Selden, in turn, to show how vain is such an 
attempt. The fact is that the Lez Regia does contain the arbi- 
trary maxims imputed to it, but if they were greatly more abun- 
dant and pervading than they are, they by no means justify the 
inferences which have been drawn, and certainly not the sarcastic 
remark of Professor Christian, that they constitute the ‘‘ Magna 
Charta of the Civil Law.” As well might the arbitrary proclama- 
tions of the Eighth Henry, be called the Magna Charta of Eng- 
land, — or the wild prerogative rights that have been accorded to 
many of their kings, be adduced as a reproach against the vast 
system of British jurisprudence. ‘There were not wanting, at all 
times, even in Rome, those who openly protested against these 
imperial declarations. That the English authors, just mentioned, 
as also the sage Gravina, the learned Heineccius, and the “ eru- 
dite, rambling, and spirited ” Dr. Taylor, should still doubt whether 
the maxims in question did confer an absolute authority on the 
prince, seems to us not alittle remarkable ; and shows very clearly 
into what strange opinions even the learned may be betrayed, by 
an overweening admiration of the topics which engage their pen. 
And although the following constitution of the Theodosian Code, 
viz.: Contra jus rescripta non valeant, quocunque modo fuerint 
impetrata. €uod enim publica jura prescribunt, magis seque 
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judices debent,’’' seems entirely adverse to despotic power ; yet the 
explicit language of the Digest is very contrary, and would appear 
to exclude all doubt on the question. We now give the passage, 
as rendered by Mr. Gibbon. ‘‘ The pleasure of the Emperor has 
the vigor and effect of Jaw, since the Roman people, by the Royal 
Law, have transferred to the Prince the full extent of their own 
power and sovereignty.”? This passage, it has been said, was 
introduced into the Justinian Digest, solely on the high authority 
of Ulpian ; but we do not perceive how this can diminish its force, 
as it must have been retained, by Tribonian and his coadjutors, 
ex industrid, being altogether too remarkable to have been intro- 
duced sub silentio, or under the auspices alone of any name, how- 
ever exalted. Nor is the other theory a more happy one; viz: 
that although the sin of this passage is not to be imputed to Ulpian, 
it is to the Emperor Justinian, who is said to have interpolated a 
confessedly spurious doctrine, under the very eye of his most re- 
nowned jurists, in order to give legal countenance to his arbitrary 
powers. ‘This, however, would seem to be obviously unfounded. 
The Theodosian Constitution just cited, evidently alludes to arbi- 
trary imperial edicts and rescripts; and though that emperor re- 
pudiates, in the Constitution, the power for himself, it still suffi- 
ciently admits the fact of its prior existence. It is quite probable, 
therefore, that the writings of each of the quintumvirate (com- 
posed of Caius, Papinian, Paulus, Ulpian, and Modestinus, and 
which were declared by this same Theodosius to be valid law, 
and that, in cases of conflict of opinion, plurality. should decide, ) 
contained a passage to the like effect with that so long ascribed to 
Ulpian alone, or to the artifice of Justinian, and his compliant 
Tribonian ; and further, that Theodosius, while he took the merit 
of rejecting, by his Constitution, the high prerogative of arbitrary 
power, received it back again through the medium of the writings 
of those oracles of the law. Be this as it may, the question as to 
the genuineness of the text, and the probability that it was a doc- 
trine of the Lez Regia, long anterior to Justinian, are now con- 
clusively established by the recent happy discovery by Niebuhr 
of the Institutes of Caius, published in 1820, by Prof. Goschen of 
the Gottingen. This manuscript, of the Institutes of that Roman 
jurist, which, ltke Cicero’s treatise De Republica, has been brought 
to light, after its loss has been deplored during so many centuries, 
reveals the fact that neither Ulpian nor the Emperor Justinian is 


' Const. 1. Cod. Theod. 1. 2. 
? Dig. lib. 1. tit. 4. vide also Pothier’s Pandecte, p. 15. 4to edition. 
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to be charged with originating this offensive and much spoken of 
passage ; but that, being a known doctrine of the Imperial Law, 
it, with others of the jus publicum, was inserted by the compilers 
of the Digest, not at the dictation of Justinian, nor on the sole 
authority of Ulpian, but as previously existing law. The language 
of Caius is as follows. ‘‘ Constitutio Principis est, quod Imperator 
decreto vel edicto, vel epistola, constituit. Nec unquam dubitatum 
est, quin id legis vicem obtineat, cum ipse Imperator per legem 
imperiuin accipiat.” No language can be more explicit ; and as 
Caius lived under the Emperor Marcus Aurelius, nearly four cen- 
turies prior to the compilation of the Justinian Code, and more 
than a century before Ulpian, the despotic declaration is to be 
ascribed neither to the compilers of the Digest, nor to Ulpian, but 
must be regarded, as we have already stated, as a recognized 
doctrine of the Lex Regia. 

* But parting with this capital defect in the political law of 
Rome, with which, indeed, we have no concern, as it is not to 
that portion of the Civil Law that we would direct the student’s 
attention, we proceed to other topics. 

‘ The comparative excellence of the Civil and Common law has 
been frequently a subject of discussion. It would be vain to de- 
cide such a question. Each, without doubt, has its merits and its 
blemishes; some peculiar, and others common to both. A large 
portion, even of the gus publicum, is full of wisdom and of justice ; 
and when we reflect on the prevailing equitable spirit of the jus 
privatum, and the numerous distinctions contained in it, founded 
on the most accurate reasoning ; when we refer to the Roman law 
of contracts, legacies, interpretation, evidence, presumptions, the 
acquisition of property jure natura, the inartificial division of 
things, and the equally natural rules of succession, in respect to 
those things; the doctrines as to those who are deemed sui juris, 
or non sui juris; the relations of citizens and aliens; the law as 
to unsolemn wills, the revocation of wills, and the various species 
of implied emancipation ; the formule of their legal proceedings; 
the authority and operation of judicial sentences; and, in fine, to 
innumerable other topics, we cannot but feel the most unfeigned 
surprise and regret, that this study should have been so much 
neglected in England for nearly five centuries; and that, in our 
own country, it should have made no very sensible impression 
beyond an extremely small class of individuals; who, with merits 
of the highest order, have still been deficient in persevering exer- 
tion to promote the study of a science so well known to themselves. 
Were the two systems accurately compared, and the Common law 
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taken stricto sensu, we presume the decision of those skilled in 
both, would be largely in favor of the Imperial Code, as a full, and 
nearly complete digest of the wisest and most practical principles, 
both of public and private law. But such an inquiry, however 
useful, is not likely soon to be made by one at once competent and 
strictly impartial: and on which ever side the scale might turn, 
is by no means so important to us, as to the people of England, 
since, in so many important particulars, we have discarded the 
evils which grew out of feudalism, and have conformed our juris- 
prudence in such numerous instances to the Roman models. Be 
the excellencies and defects, however, of either system what they 
may, a sensible mind will not hesitate to seek in each, the former 
only ; and will not, from blind admiration of the one, withhold the 
tribute of merited praise from the other.’ 


Judge Thacher’s Charge in relation to publications tending to 
excite the slaves of other States to insurrection. Ante p. 66. [The 
following remarks are communicated by a correspondent.] ‘The 
charge of Judge Thacher to the Grand Jury, in March last, hav- 
ing appeared in the newspapers and excited a good deal of public 
attention, it is hoped that a few remarks upon the legal doctrines 
advanced in that production, will not be deemed out of place in 
the Jurist. 

Judge Thacher lays it down as his opinion that ‘ to publish 
books, pamphlets, or newspapers, designed to be circulated here 
and in other States of the Union, and having a direct and neces- 
sary tendency to excite in the minds of our citizens deadly hatred 
and hostility against their brethren of other States, and to stimu- 
late the slave population of those States to rise against their mas- 
ters, and to effect, by fire and sword, their emancipation, is an 
offence against the peace of this Commonwealth, and that it may 
be prosecuted as a misdemeanor at common law.’ 

It is not easy to ascertain the precise doctrine maintained in the 
charge. What, however, I propose to examine, and it is the only 
point which requires examination, is, whether to publish in Mas- 
sachusetts a writing having a ‘tendency to excite in the minds of 
our citizens deadly hatred and hostility against our brethren of 
other States, and to stimulate the slave population of those States 
to rise against their masters,’ is an offence against the laws of 
Massachusetts. 

I throw out of the question the design to circulate the writing 
in other States. This I do because it is too clear to admit dis- 
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cussion, that actually to publish, (or circulate, which is the same 
thing) a libel in one State, is not an offence which can be pun- 
ished in another ; and conclude a fortiori, that a mere design to 
circulate a libel in one State can be no offence against another. 

In discussing the position assumed by Judge Thacher, it must 
be borne in mind, that the several States are foreign governments 
in regard to one another, except in those respects in which they 
are united by the Federal Constitution and laws. Thus it is well 
understood and never disputed, that no one State has jurisdiction 
in any other ; that the laws of Massachusetts, for instance, have 
no force in South Carolina, and those of South Carolina no force 
in Massachusetts. A bill of exchange drawn in South Carolina 
and payable in Massachusetts, is a foreign bill. A judgment of a 
court of South Carolina is a foreign judgment in Massachusetts. 
However much, then, the States are connected by the federal gov- 
ernment and by relations of friendship and intercourse, New York 
and Virginia, Massachusetts and Georgia, are, as it regards the 
question under consideration, as much foreign States to each 
other, as England and France, Austria and Russia. 

The doctrine which Judge Thacher advances, is new in this 
country, though laid down by him as settled law. I have not been 
able to ascertain that any case has ever occurred in the United 
States in which a person has been indicted for a libel against a 
foreign government; or that an indictment has been sustained 
in one State for a libel against the government or laws of another 
State. 

The English cases, to which Judge Thacher alludes, in support 
of his opinion, are, I believe, only three. In three cases prosecu- 
tions have been sustained in England for libels against persons of 
high rank in foreign countries, viz. the Queen of France, the Em- 
peror Paul of Russia, and Napoleon Bonaparte when First Con- 
sul. ‘The ground upon which these prosecutions were brought 
and supported, was that the publications which led to them were 
intended to disturb the peace and harmony existing between Great 
Britain and the foreign countries whose sovereigns were attacked. 
These decisions are probably still considered as law in England ; 
but having been made since our revolution, the weight to which 
they are entitled must depend entirely upon the reason which sup- 
ports them. These decisions, though very far from supporting 
Judge Thacher’s opinions, have never before been recognised as 
law in this country. The American editor of Holt on Libels, says 
that ‘no case is recollected as having occurred in the United 
States, of a prosecution for a libel against the law of nations,’ (by 
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which name Holt and other writers designate this class of libels ;) 
and I believe none has occurred. since the publication of that 
work. 

It would be useless to examine the arguments in support of de- 
cisions which are so obviously at variance with the freedom of 
the press as established in this country both in principle and 
practice. It cannot be necessary to enter into a labored discus- 
sion to prove that a prosecution against the editor of a newspaper 
for speaking with severity of the Emperor Paul or the First Con- 
sul, would not have been tolerated for a moment in any court in 
the United States. If, then, the very cases on which Judge 
Thacher relies, would not be considered of any weight here in 
cases precisely parallel, they surely afford but a feeble support for 
the conclusions which he draws from them. 

It is contrary to the first and most obvious principles of crimi- 
nal law, to punish a person under one jurisdiction for an offence 
committed against another. Yet Judge Thacher says that ‘to 
publish a paper here, with the intent to send it to another State, 
to persuade one or more persons there to commit murder or trea- 
son, the law regards as a libel of peculiar atrocity, and no suppos- 
ed freedom of the press will screen the author or publisher from 
the penal consequences of the deed.’ 

I have searched in vain to find out by what authority the 
opinion here expressed is supported. If, however, such a publica- 
tion in Massachusetts would be regarded as a libel, it must be on 
account of its design and tendency to corrupt the morals of the 
people of Massachusetts. The design of sending it into another 
State, however criminal, would not affect the nature of the offence 
as it regards the law of Massachusetts. But even if the position 
taken by Judge Thacher is correct, the inference which he draws 
from it in regard to writings relating to slavery is scarcely sup- 
ported. For unless a publication on this subject has a direct 
tendency to corrupt the morals of the people of Massachusetts, it 
cannot come within the principle which Judge Thacher lays down. 
Now | think it will hardly be pretended that the asserting of the 
right of slaves to their freedom, and their right to obtain their 
freedom by force, if they cannot get it otherwise, or any similar 
propositions which may have appeared in anti-slavery publications, 
whether these propositions be true or false, have any tendency to 
corrupt the morals of the people of Massachusetts. The libels 
against public morals, for which indictments have been main- 
tained, have no resemblance whatever to discussions of this kind. 
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Chief Justice Shaw's Charge to the Grand Jury. It will be 
seen by our abstract of legislation for Massachusetts, that the crim- 
inal jurisdiction in Massachusetts, is transferred to the Court of 
Common Pleas in the counties, other than that of Suffolk, where 
it has been for a long time invested in the Municipal Court. At 
the term of the Supreme Court, recently held in the county of 
Essex, being the last term of that Court, before the new law went 
into operation on the first of June, Mr. Chief Justice Shaw gave 
a charge to the Grand Jury which has been published. After 
some remarks upon the character of our government as being one 
of laws and not of men, the Chief Justice makes the following 
observations upon the nature, constitution, and purposes of Grand 
Juries, as a part of the judicial machinery. 

‘ Coming from the various parts of the county, first designated 
by their townsmen, as persons well fitted by their capacity, integ- 
rity and personal worth of character, to discharge the important 
functions of jurors, and then for each particular service, designated 
by lot, without regard to sect or party, rank or condition, the Grand 
Jury may justly be regarded as a fair representation of the county, 
participating in all the interests and feelings of the people, and 
well acquainted with their condition and circumstances. They 
bring with them all the local knowledge and information, which 
are requisite to enable them to perform their important duties with 
efficiency, impartiality, and success. 

‘ The object of all criminal jurisprudence in a free government, 
is the preservation of the public peace, and the security of private 
rights, by the prompt and certain punishment of those who may 
violate the laws. Without this, the laws would be inoperative, if 
not indeed regarded with contempt. One of the most important 
advantages, therefore, to be expected from the institution of grand 
juries is, that it tends to the certain and speedy discovery and 
punishment of the guilty, and thus to an efficient administration 
of justice. 

‘Selected from the various parts of the county, coming gener- 
ally from amongst those of mature years, of active pursuits, who 
may be supposed to mix freely in society, and to be conversant 
with the transactions which occur in their respective vicinities, it 
is hardly to be imagined that an offence can be committed, espe- 
cially of any magnitude, without coming to the knowledge of 
some one of them. This is sufficient to lead to inquiry ; and 
with that diligent inquiry which they are bound to make, in the 
faithful and fearless performance of duty which may be reasona- 
bly expected of them, and with the ample means of inquiry placed 
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at their command by the law, it is scarcely possible that they 
should not come to a reasonably correct knowledge of the truth. 
If the supposed crime has been committed, and it is possible to 
discover and take the offender, the accusation of the Grand Jury 
in an orderly form, will lead to trial and punishment ; or if the 
suspicion abroad is proved to be groundless, or the charge against 
any individual unjust, and is so declared by the refusal of the Grand 
Jury to find a bill, the apprehension and alarm of the community 
will subside, or the suspected individual be restored to the good 
reputation, which had been unjustly tarnished by injurious rumors. 

‘ Another important advantage of the institution of grand juries, 
is, that it tends to an impartial and satisfactory administration of 
criminal justice. Ina free and popular government it is of the 
utmost importance to the peace and harmony of society, not only 
that the administration of justice and the punishment of crimes 
should in fact be impartial, but that it should be so conducted as 
to inspire a general confidence, that it will and must be so. To 
accomplish this, nothing could be better contrived than a selection 
of a body, considerably numerous, by lot, from amongst those, 
who previously and without regard to time, person, or occasion, 
have been selected from among their fellow-citizens, as persons 
deemed worthy of this high trust by their moral worth, and gen- 
eral respectability of character. And although under peculiar 
states of excitement, and in particular instances, in making this 
original selection, party spirit, or sectarian zeal may exert their 
influence, yet it can hardly be expected that this will happen so 
frequently or so extensively, as seriously to affect the character or 
influence the deliberations of Grand Juries. Should this ever 
occur, to an extent sufficient to weaken the confidence now repos- 
ed in their entire impartiality, and thus destroy or impair the util- 
ity of this noble institution, it would be an event, than which none 
should be more earnestly deprecated by every lover of impartial 
justice, and every friend of free government. 

‘Were the important function of accusation placed in the hands 
of any individual officer, however elevated, it would be difficult to 
avoid the suspicion of partiality or favoritism, a disposition to 
screen the guilty or persecute the innocent. But the Grand Jury, 
by the mode of its selection, by its numbers and character, and 
the temporary exercise of its powers, is placed beyond the reach 
or the suspicion of fear or favor, of being overawed by power or 
seduced by persuasion. 

‘In the present condition of society indeed, in our country, 
there is little danger that the law will be set at defiance, or its due 
administration prevented by the power and influence of individu- 








218 Short Reviews and Notices. [ July, 


als, however elevated in rank or wealth. Our danger rather lies 
in the opposite quarter, arising from our peculiar state of society ; 
a danger, that the just and due execution of the laws may be dis- 
turbed or defeated by popular excitement, and the union of num- 
bers, animated by a strong sense of common feeling and interest, 
and combined for the support of some common cause. It is the 
general tendency of society in our times, to combine men into 
bodies and associations, having some object of deep interest com- 
mon to themselves, but distinct from those of the rest of the com- 
munity. These they seek to promote by the union of numbers, 
by combined efforts to influence public opinion, by the press, by 
public addresses, by extended correspondence, and by all the 
means which may tend to advance the favorite object. It not 
unfrequently happens, that these objects are opposed by other 
bodies and associations, animated with equal zeal, and pursuing 
their purpose by similar means. Such is the powerful effect of 
sympathy among numbers, and such the ardor of the passions 
which it awakens that there is danger amidst these party conflicts, 
that the prejudices and partialities engendered by them, may reach 
and pollute the fountains of public justice. But whether this 
danger arise from the power of individuals, or from the union, 
zeal, and activity of numbers, it is unquestionably the province of 
the Grand Jury to guard their minds against contamination, faith- 
fully to justify the confidence reposed in them, and to maintain, 
with firmness, sobriety, and strict impartiality, the absolute su- 
premacy of the laws. 

‘ Another view, in which the impartiality and independence of 
the Grand Jury may be justly regarded as a source of confidence 
and security, is the protection which it affords the innocent against 
hasty, malicious, and groundless accusation. Under this salutary 
institution, no person can be accused or brought to trial, until at 
least twelve of his fellow-citizens, on a full examination of his 
case, upon legal evidence, shall on their oaths concur in declaring 
their belief in his guilt. The Grand Jury may consist of any 
number exceeding twelve and less than twenty-four. Entire una- 
nimity is not required as in case of a jury for trials; but the con- 
currence of at least twelve, is necessary to the finding of a bill. 
In case there are twelve votes in favor of accusation, this is taken 
to be the act of the body, and it will be the duty of the Foreman 
to sign a bill of indictment, thus found, as their organ, and to give 
it authenticity and legal effect as their act, although his own opin- 
ion may happen to be against it. 

‘As to the nature and amount of the evidence, which is suffi- 
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cient to warrant a Grand Jury in finding an indictment, the rule 
is this, that it must be legal, prima facie evidence of guilt; that 
is, it must be of such a nature, that if it stood alone, uncontradict- 
ed and uncontrolled by any defensive matter, it would be sufli- 
cient to justify a conviction on trial. 

‘ But the ultimate object of the institution of Grand Juries, and 
indeed of the enactment and administration of all laws for the 
punishment of offences, is, the preservation of the public peace, 
the peace of the Commonwealth. ‘These are not unmeaning forms 
of words. Rightly understood, much, very much is meant by the 
public peace. It implies not only a state of tranquillity and re- 
pose, but the triumph of law and justice over all violence and 
fraud, and the security of personal and civil liberty against the 
usurpation of all lawless and ungoverned will. It implies, on the 
part of the citizen, a feeling of security in the enjoyment of all 
his personal and political, civil and social rights. 

‘These are among the dearest and most valuable objects, for 
which men unite in civil society, and are justly regarded as the 
ultimate aim of every well ordered community, and the attain- 
ment of which, the founders of our Commonwealth hoped to se- 
cure, by a government of laws. And I trust, gentlemen, that no 
stronger considerations need be presented to your minds, to im- 
press you with a due sense of the dignity and responsibility of 
your office, and the importance of a faithful execution of the great 
powers confided to you by the laws, than to say, that they are wise- 
ly designed and admirably adapted to promote the discovery and 
punishment of guilt, the security of innocence, and the preserva- 
tion of the public peace.’ 

The judge then comments upon the offences which subject the 
criminal to capital punishment in Massachusetts, viz. treason, mis- 
prision of treason, murder, rape, arson, burglary accompanied with 
force or committed under circumstances indicating a design to 
use force, and robbery. 

On the subject of libel the judge remarks : 


‘ As citizens of a free Government, we have all a deep interest 
in the liberty of the press. It opens to every mind a copious foun- 
tain of knowledge, and constitutes the great channel of intellectual 
communication. It is impossible to value so vast a privilege too 
highly. But in proportion to the greatness of this blessing, is the 
duty and importance of restraining its excesses, and guarding 
against its abuse. Perhaps it may be considered as beyond the 
power of law, to maintain at the same time an entire liberty of 
publication, and a complete security against scandal and personal 
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abuse. ‘The subject is certainly not without its difficulties ; these 
have often been felt and acknowledged, as well by those who make, 
as those who administer the laws. Whether the truth of the facts 
imputed, should be allowed in evidence, by way of defence, on a 
public prosecution for libel, has long been a subject of discussion 
and controversy amongst very distinguished statesmen and jurists. 
It is not my intention to enter upon this wide field of controversy, 
but rather to state for your information, that the rules of the com- 
mon law have been recently altered by a statute of this Common- 
wealth (Stat. 1826, c. 107), by which it is now provided, that in 
all public prosecutions for libel, the truth may be given in evidence 
by way of defence; but with this limitation, that it shall not avail 
the accused as a justification, unless he can further show to the 
satisfaction of the jury, that the matter charged as libellous, was 
published with good motives, and for justifiable ends. How far 
this great alternation in the principles of the common law, may 
tend to accomplish the two great objects of just freedom of publi- 
cation, and adequate security against abuse, and reconcile their 
conflicting claims, time and experience alone can determine.’ 


The charge concludes with a reference to the provisions of the 
constitution on the subject of education. ‘ All theory,’ says the 
Chief Justice, ‘and all experience concur in the conclusion, that 
the maintenance of a free representative government, amongst an 
ignorant and uneducated people, would be an anomaly in the his- 
tory of society. By means of general education, the whole people 
are enabled to form a higher and more exact estimate of the value 
of their civil rights, the nature and extent of their social duties, 
and of the high and strong sanctions by which they are bouhd to 
perform them. They can form more correct views of the import- 
ance and necessity of good laws, to the peace, welfare and secu- 
rity of society, and the equal importance of a faithful and impar- 
tial administration of justice, both in its civil and criminal depart- 
ments. More especially, does such a degree of general education 
qualify and enable those, who are invested by the Constitution 
with the invaluable right of suffrage, to form a just estimate of the 
virtues and talents of public men, who may be called to act, either 
as statesmen, legislators, or magistrates.’ 











MISCELLANY. 





Sir Samuel Romilly. Samuel Romilly was born on the first of 
March, 1757, in Frith Street, Westminster. His grandfather was 
a native of France; and, on the revocation of the edict of Nantz, 
settled in England. His father, Peter Romilly, was a jeweller, 
and married a lady of the name of Garnault, the descendant of a 
French family. Samuel was the youngest child of this marriage 
who attained maturity. We have no account of his education, 
except the general statement that it was a liberal one. His ac- 
quirements were principally the result of his own exertions ; but 
he possessed the advantage of the advice of the Rev. John Roget, 
who subsequently married his sister. 

He commenced his professional life under articles to a gentle- 
man in the Six Clerks’ office. It does not appear when it was 
that it first occurred to the mind of Romilly, or was suggested to 
him by his friends, that he possessed talents suited for the bar. It 
is said by one of his biographers, that ‘ he manifested a strong 
predilection for the bar ;’ but the diffidence which he long after- 
wards continued to feel in his powers, renders it probable that he 
rather yielded to the flattering anticipations of others than any 
confident opinion of his own. 

In May, 1778, when he was more than twenty-one years of age, 
he was entered a member of Gray’s Inn, and became the pupil of 
Mr. Spranger. His habits and his mode of study, are described 
in a letter to Mr. Roget, in which we have an instance,—not un- 
common with those who have afterwards risen to eminence—of 
the benefits of early rising, and the unchanging adherence to a 
regular plan of study and exercise. For those who seek to excel 
in any of the learned professions,—and we should say, more es- 
pecially in that of the Law,—such a course of preparation is indis- 
pensable. The following is an extract of the letter alluded 
to :—‘ At six or sooner, I rise to go into the cold bath, walk to 
Islington to drink a chalybeate water (from which I have found 
great benefit), return and write or read till ten; then go to Mr. 
Spranger’s, where I study till three, dine in Frith street, and after- 


wards return to Mr. Spranger’s, where I remain till nine. This 
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is the history of every day, with little other variation than that of 
my frequently attending the Courts of Justice in the morning, in- 
stead of going to Mr. Spranger’s and of often passing my after- 
noons at one of the houses of parliament. 

It may be observed, that the statement in the close of this letter 
indicates the interest which he felt in the public affairs, and in 
legislative as well as judicial proceedings, and proves that from 
the first he had a taste beyond the details of a Court of Justice, 
and his mind aimed at higher objects than eminence as a mere 
practical lawyer. 

At an early period we also observe the manifestation of that en- 
larged spirit of philanthropy, by which he was afterwards so much 
distinguished. He thus writes to the same friend, and his lan- 
guage shews the fervor with which he admired in another that 
virtue which he was about, with almost equal eminence, to display 
in his own career. — ‘ Have you heard of a book, published here 
some time since, by a Mr. Howard, on the state of prisons in 
England, and several other countries? You may conjecture from 
the subject, that it is not a book of great literary merit ; but it has 
a merit infinitely superior: it is one of those works which have 
been rare in all ages of the world, being written with a view only 
to the good of mankind. The author was some time ago a sheriff 
in the country, in the execution of which office, numerous instan- 
ces of abuses, practised in prisons, came under his observation. 
Shocked with what he saw, he began to inquire whether the pris- 
ons in the adjacent counties were on a better footing; and finding 
every where the same injustice prevail, he resolved, though a 
private individual, to attempt the reform of abuses which had be- 
come as general as they were shocking to humanity. Accordingly 
he made a visit to every prison and house of correction in England, 
with invincible perseverance and courage ; for some of the prisons 
were so infected with diseases and putrid air, that he was obliged 
to hold a cloth steeped in vinegar to his nostrils during the whole 
time he remained in them, and to change his clothes the moment 
he returned. After having devoted so much time to this painful 
employment here, he set out ona tour through a great part of 
Holland, Germany, and Switzerland, to visit their prisons. What 
a singular journey ! — not to admire the wonders of art and na- 
ture — not to visit courts and ape their manners ; but to compare 
the misery of men in different countries, and to study the art of 
mitigating the torment of mankind! What a contrast might be 
drawn between the painful labor of this man, and the ostentatious 
sensibility which turns aside from scenes of misery, and, with the 
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mocking of a few barren tears, leaves it to seek comfort in its own 
distress !’ 

This passage of natural and unostentatious eloquence may be 
placed beside that of Mr. Burke on the same subject, and the 
comparison will not be unfavorable to the subject of our memoir. 

Thus ran on a period of three years, when Mr. Romilly, in the 
year 1781, visited France, Switzerland, and Italy. 

On the second of June, 1783, he was called to the Bar; and in 
a letter written at that period, he describes his feelings on entering 
the profession. ‘The nearer (he says) I approach the term, which 
I formerly so often wished for, the more I dread it. I sometimes 
lose all courage, and wonder what fond opinion of my talents could 
ever have induced me to venture on so bold an undertaking: but 
it often happens (and I fear it has been my case), that men mis- 
take the desire for the ability of acting some very distinguished 
part.’ In a subsequent letter to Mr. Roget, he remarks, that his 
friend appeared to have thought that he had affected doubt of suc- 
ceeding in the way of life on which he was about to enter, in order 
to draw such praises as might encourage him in his pursuit, and 
he thus continues; ‘I assure you that I had no such wish, and 
that what I wrote to you was but a faithful transcript of what I 
felt. Could I but realize the partial hopes and expectations of my 
friends, there would be no doubt of my success, almost beyond 
my wishes; but in myself I have a much less indulgent censor, 
and in this, perhaps, alone, I cannot suffer their judgment to have 
equal weight with my own. I have taught myself, however, a 
very useful lesson of practical philosophy, which is, not to suffer 
my happiness to depend upon my success. Should my wishes be 
gratified, I promise myself to employ all the talents and all the 
authority I may acquire for the public good — Patria impendere 
vitam. Should I fail in my pursuit, I console myself with think- 
ing that the humblest situation in life has its duties, which one 
must feel a satisfaction in discharging ; that at least my conscience 
will bear me the pleasing testimony of having intended well; and 
that, after all, true happiness is much less likely to be found in 
the higher walks of ambition than in the secretum iter et fallentis 
semita vite. Were it not for these consolations, and did I con- 
sider my success at the Bar as decisive of my future happiness, 
my apprehensions would be such that I might truly say, Cum illus 
diei mihi venit in mentem, quo mihi dicendum sit, non solum com- 
moveor animo, sed etiam toto corpore perhorresco.’ 

It appears that during the first four or five years after his call 
to the Bar, he attended the Courts of Equity at Westminster, the 
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Midland Circuit, and the Warwick Sessions; but derived little 
emolument. We have a statement of his diligence in this part of 
his life, when, in answer to the charge of being ‘a mere theorist,’ 
he replied, during a debate in the House of Commons, as fol- 
lows: — Whatever might be the opinion entertained of his labors, 
he could scarcely think that his friend was serious in his opinion 
that all practical legislative wisdom had quitted that great city, 
that they in the Court of Chancery were a sort of easy speculative 
dilettanti lawyers, wholly incompetent to form any sound opinion 
upon criminal legislation. That he might be mistaken, he was 
very ready to admit; but if he was really ignorant, his ignorance 
must be most unpardonable. ‘The subject of criminal law had 
always been most interesting to him: it had more or less through 
life been his particular study. For fifteen years he constantly at- 
tended the courts of criminal law ; and although his researches 
might not have been very successful, he was in possession of notes 
by which this honorable friend might be convinced he was not 
wanting in diligence, and that his endeavors to collect information 
were not confined to the collection of a few scattered remarks in 
the Superior Courts upon the Circuit, but extended to the Courts 
of Quarter Sessions, where he had the honor for many years to 
practise. 

He was at length rewarded by a moderate share of encourage- 
ment, and in 1791 had acquired considerable practice as a junior 
counsel. In 1797, he began to lead in several cases, and from 
that time his practice continued rapidly to increase. He had now 
entered his fortieth year, and from this period we may date the 
commencement of his public life. Lond. Leg. Obs. March 31. 





American Law in England. It is gratifying to observe that the 
courts and still more the profession in England, begin to give up 
their prejudices on the subject of the jurisprudence of foreign 
countries. ‘ Wevery lately,’ says the Legal Observer, ‘ congratu- 
Jated our readers on the good understanding which appeared to 
subsist between the lawyers of this country and of America ; but 
the strongest proof of it was given on Thursday, the 26th of Jan., 
when Lord Tenterden took occasion to inform the bar that he had 
received four volumes of reports of the Superior Courts of the 
United States, edited by Mr. Peters, and that it was his Lordship’s 
intention to place them in the Library of the Court of King’s Bench. 
He also stated, that although he had not been able to give much 
attention to the Reports, yet that as far as he had looked into them, 
they appeared to have been decided on sound and correct principles. 
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‘ We have great satisfaction in recording this occurrence ; and 
although the Courts here would probably not profess to be guided 
by the decisions of the Courts in America, yet we conceive the 
reports of them may be cited as of collateral authority.’ 

In this very remark of the Legal Observer the peculiar notions 
of the English jurists on the subject of authorities appear, though 
the editors of that work cannot certainly be charged with pertina- 
ciously adhering to them. There seems to be a maxim afloat in 
the English courts and in the profession, that none but certain 
canonical books of law are ever to be named in the courts. It is. 
precisely upon the same principle that some of the American States 
have by statute, prohibited English reports subsequent to the revo- 
lution, from being cited in their courts. These statutes, as well 
as the English notions on this subject, assume that you cannot 
refer to a book in the argument of a case, without implying a 
great degree of respect to the author of the book referred to, or 
the court which gave the decision cited; in short, without in- 
timating that the author, or the judge whose opinion is cited, is 
thereby made in some sort a legislator in relation to the case in 
discussion. When mere opinions and dicta are adduced without 
the reasons on which they are founded, the very circumstance 
of quoting them supposes a certain deference to the person who 
gave them. But the opinions of foreign jurists are rarely cited 
in this way. We refer to domestic decisions to show what the law 
and usage have been, just as we produce a witness to a custom. 
In matters of practice and merely conventional regulation, we refer 
merely to precedent, as an arbitrary umpire. But where the 
question involves the application of general principles of law as a 
science, it seems to be difficult to imagine what possible objection 
there can be to referring to the arguments and doctrines of any jurist 
of any country who is interpreting and applying the same prin- 
ciples or reasoning from the same premises, precisely as we cite 
Socrates and Cicero on the subject of morals, without any appre- 
hension of jeopardizing our Christian faith. 


The ‘ Codification’: Questiom is one of the very few relating to 
English jurisprudence, on which light is thrown by the writings 
of foreign jurists ; and it has been a most fertile subject of discus- 
sion. In England, the first principles relating to it are yet hardly 


' This is one of the few words that will probably survive its inventor. 
Ten other words would but faintly express its meaning. To this extent, at 
teast, the question is indebted to Mr. Bentham ; and the word has even been 
adopted by the French jurists. 
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known: but in France and Germany it has long been a favorite 
topic for the disquisitions of most of the men whose opinions are 
worth having ; and almost every lawyer in these countries is 
ranged on one side or the other. More recently the current of 
investigation has reached the United States of America, and 
the question is there much agitated ; and it may in time receive 
the proper share of attention in England. 

First, let us see how the opinion stands abroad respecting it. 
At the head of the codifiers, perhaps, stands Professor Gans, of 
Berlin, and of the same side is M. Meyer,'! and M. Thibaut? of 
Heidelburg, who was almost the first in the field. 

At the head of the anti-codifiers is Professor Carl von Savigny. 
His little work being an answer to M. Thibaut’s pamphlet, enti- 
tled, Vom Beruf unsrer Zeit fnr Gezetzgebung und Rechtswissen- 
schaft, is held by his followers to be an unanswerable exposition 
of the evils of a code; and he is supported in his opinions by 
Eichhorn, Goerschen, and Professor Hugo of Gottingen. 

In the United States of America parties are nearly equally 
divided. The learned Dr. Du Ponceau is opposed to a code ; but 
his opinions are warmly contested in the ‘ American Jurist,’> a 
work of much ability, the editors and contributors of which appear 
to be earnest codifiers. 

We now come to the present state of the question in this coun- 
try ; and we shall find that, little as has been done, the English 
reader has sufficient on the subject to engage his attention. 

The chief of the codifiers, or would-be codifiers, in this country, 
is undoubtedly Mr. Bentham. However unfairly his advocacy of 
his favorite theory has been conducted, it is only common justice 
to allow that much of the attention which has been paid to the 
subject is owing to him. 

Next to him, and in some points not equalled by his master, 
stands Mr. Humphreys. In his well known work on Real Pro- 
perty, he boldly asserted the necessity of an entire alteration of 
the laws relating to that subject ; and advocated the substitution 
of a code, of which he furnished the ‘ outlines.’ 


' In his late work, “* De la Codification en générale, et cette de ? Angle- 
terre en particulier. Amsterdam, 1830.” 

2 Ueber die Nothwendigkeit eines allgemeinen Bargerlichen Rechts fir 
Deutschland. 1814. 

3 Though the editors of the Jurist and the contributors to it are in general 
in favor of revisions and emendations of the laws, or even of codification, 
according to the circumstances, yet we do not think that they can be con- 
sidered as ‘earnest codifiers.” We shall probably recur to this subject in 
our next number. Ed. of Am. Jur 
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But the other side is not without its supporters. On the con- 
trary, the active opposers of the system of codification are numer- 
ous and powerful. Sir Edward Sugden answered Mr. Humphreys’s 
work very briefly, but protested against all codes and systems of 
codification. 

Professor Park has entered at much greater length into the 
subject’, and has thrown some light on it: he opposes the intro- 
duction of a code. Mr. Cooper, also, has devoted a portion of his 
work to the discussion of this subject? ; and directs his attention 
chiefly to showing the inapplicability of a code to England in par- 
ticular. Lond. Leg. Obs. Jan. 28. 


English Circuits. There are seven circuits in England and 
Wales. Until very lately there were but six: but by a recent act 
of parliament the local jurisdictions in Wales have been abolished, 
and a circuit substituted in their place, which is nearly on the 
footing of the English circuits, — the plan of which is pretty much 
as follows. The fifteen Judges of the Superior Courts of Common 
Law, that is, the King’s Bench, Common Pleas, and Exchequer, 
meet together at particular times in the year, and, according to 
their seniority, severally choose one of the seven circuits as that 
which they will take, the Chief Justice of the King’s Bench hav- 
ing now the privilege of declining this additional labor altogether. 
Two Judges are thus appointed for every circuit ; and this elec- 
tion is made every time they go. The same Judge frequently 
continues to go a particular circuit for many years ; but it is more 
usual for them to change from time to time. Six of the circuits 
occur only twice in a year — at the commencement of the spring 
and at the end of the summer. The seventh, the Home Circuit, 
is made four times a year. This last takes in most of the counties 
in the immediate neighborhood of the metropolis ; and it is found 
necessary to hold the Circuit Courts more frequently in these 
places, on account of the greater quantity of criminal matters in 
these places. ‘The most marked difference exists, I am informed, 
between the state of what lawyers call ‘ the business’ in different 
parts of the country. In many of the English towns, particularly 
those near the manufacturing districts, it is no unusual thing to 
see from 150 to 200 prisoners, who are all to be tried for serious 
offences, as all the minor criminal matters are disposed of by the 
magistrates at their quarter sessions ; while in many of the Welsh 


1 Contre projet to the Humphreysian code. 1828. And in the Juridical 
Letters, under the name of Eunomus. 
? Lettres sur la Chancellerie, pp: 171. et seq. 
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counties there are rarely so many as ten prisoners, sometimes not 
one. 

When the Judges are appointed, public notice is given in the 
government Gazette, that they will hold their sittings on certain 
fixed days in the county towns of their several circuits, which they 
accordingly proceed to do. When there is much business to be 
despatched, one of the Judges presides in the civil court for the 
disposal of that kind of business, and the other in the crimina! 
court, always having the advantage of consulting each other on 
any point of difficulty which arises in their respective courts. On 
all the English circuits both Judges go to all the towns; but on 
the new Welsh circuits, one Judge proceeds through North 
Wales, and the other through South Wales, and dispose severally 
both of the civil and criminal business, (which latter, as I have 
before said, is generally inconsiderable,) and meet at Chester, 
which is the largest and most important town on that circuit, 
where they preside as on the English circuits. 

Not only have the provinces of England the advantage of 
having the Judges of the Superior Courts thus at their service, 
but they also enjoy the assistance of that of the English bar which 
practises in the Courts of Common Law. At a former period, I 
understand that the members of the Chancery bar used also to 
‘ go circuit,’ as it is called; but this has now fallen a good deal 
into disuse, as few men of much business, belonging to the latter 
branch of the profession, find time to leave town at these periods. 
Every member, however, of the Common Law bar attaches him- 
self to one of the circuits, to which he generally adheres through 
the whole of his professional life, as he only quits it on being ap- 
pointed Attorney or Solicitor-General, or being created a Judge, 
or advanced to some other situation, incompatible with his duties 
there. 

The institution of these circuits is entitled in many respects to 
praise. Justice assumes its proper attitude, and appears at once 
with the pomp, power, and dignity, which give it so much author- 
ity with the vulgar, and with the superior talent and learning which 
stamp its value with the better class of society. A country town 
in the Assize is an interesting spectacle. It is a mixed scene of 
business and festivity. A large proportion of the principal land- 
owners and farmers are summoned to assist in the proceedings, 
either as grand, special, or common jurymen. The High Sheriff 
of the County appears in all his splendor; and the Judges and 
and Lawyers are the heroes of the day. Doubtless to all important 
cases which arise in the country, these circuit-courts offer a fit 
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tribunal. It is, however, to be lamented, that all the smaller civil 
matters must be tried by the same expensive machinery. I have 
considered this matter in theory, and seen its actual operation in 
practice ; and have no hesitation in mentioning it as a great defect 
in the English system of jurisprudence, that there is no mode of 
disposing of the smaller matters, except by resorting to the first 
courts of the country. The local and petty courts are either ill 
conducted, or totally unable to hear and decide such matters. 
The consequence is, that you constantly see on circuit one of the 
first Judges of the land, assisted by the leading counsel of Lon- 
don, trying some paltry cause, the real matter of dispute being 
some two or three pounds. The expense is nearly the same, 
whatever be the subject of the action. This state of things is 
obviously defective, and might be easily remedied. Letters of a 
Heidelberg Student. Lond. Leg. Obs. April 21, 1832. 





New Court of Bankruptcy in England. Sir Thomas Erskine, 
C. J., Sirs Albert Pell, John Cross, George Rose, Justices. 

‘Mr. C. F. Williams, K. C. and Messrs. J. H. Merivale, J. 
Evans, J. S. M. Fonblanque, R. G. C. Fane, and E. Holroyd have 
been named commissioners. 

The London Law Magazine makes the following remarks upon 
this new court : 

‘ With regard to these appointments, our worst predictions have 
been verified. The list is not the identical one to which our for- 
mer comments were meant to apply, but it has varied little for better 
or worse. The Chancellor has evidently followed his own personal 
or political predilections, and stands, pro tanto, convicted of a job. 
The treaty with Mr. Baron Bayley to assume the chiefship, went 
off on a question of salary, and we have the Right Honorable Sir 
Thomas Erskine instead ; a highly respectable gentleman, with a 
fair private practice, no doubt, but not very likely to bring any 
great accession of authority in his train. The appointment of Sir 
John Cross is generally, that of Sir Albert Pell universally, con- 
demned. Sir George Rose is the only member of the superior 
tribunal whom public opinion would have indicated as fit ; and he 
certainly, in more senses than one, may term himself the equity of 
redemption of his court. The commissioners, speaking relatively, 
present a much more creditable array; perhaps even a majority 
are such as an impartial estimator of professional merit might 
select. There is no well founded complaint against the manner 
m which the registrars and official assignees have been chosen ; 
both, in some degree, being fair subjects of patronage.’ 
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